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THE PRESIDENT (Hon Clive Griffiths) rook the Chair at 2.30 pm., and read prayers.

PETITION.- VIDEOS
X Rated - Ban Maintenance Request

Hon D.J. Wordsworth presented a petition bearing the signatures of 67 citizens of Western
Australia expressing concern that X rated videos may be legalised in Western Australia and
requesting that Parliament maintain the ban on X rated videos as it has a strong obligation to
protect women and children.

[See paper No 476.1

A similar petition was presented by Hon Peter Foss (160 persons) and Hon J.M. Berinson
(Leader of the House), by delivery (96 persons).
[See papers Nos 482 and 492.]

PETITION - SEXUAL ASSAULT
Child Molestation - Tougher Penalties Request

Hon Barry House presented a petition bearing the signatures of 135 citizens of Western
Australia objecting to the leniency of penalties currently imposed for sexual assault and child
molestation, and urging the Government to introduce tougher penalties for such crimes so
that they will be an effective deterrent and protection for society.
[See paper No 48 1.1

CRIMINAL CODE AMENDMENT (DECRIMINALIZATION OF
HOMOSEXUALITY) BILL
Introduction and First Reading

Bill introduced, on motion by Hon John Halden, and read a First time.

MOTION - PETITION, BURS WOOD MANAGEMENT LTD INQUIRY
Samuel, Mr John - Privileges Committee Referral

HON N.F. MOORE (Mining and Pastoral) [2.36 pm]: I move -

That the petition of John Samuel tabled in the House. on Thursday, 19 October be
referred to a Committee of Privilege of five members for consideration and report not
later than Thursday. 23 November 1989 and that the committee have power to send
for persons, papers and records and to meet while the House is sitting.

[ will outline to the House the history behind this motion. I do so because the issue involved
was among those issues considered by this House prior to the last election and there will be
members voting on this motion who are not aware of the background to the situation which
has arisen.

On 25 May 1988 the Legislative Council set up a Select Committee to look at matters relating
to Burswood Management Ltd. The committee was set up because there was a suggestion in
the community that Burswood Management Ltd had issued a prospectus that contained false
information and there were concerns in some quarters when the Commissioner for Corporate
Affairs decided not to take any action in respect of those allegations. Hon Tom McNeil, a
member of the National Party, moved in this House for the appointment of a Select
Comnmittee to investigate those matters. The terms of reference of that commnittee were -

To inquire into and report, not later than Tuesday, 4 October 1988 on -

(a) whether considering all the circumstances and evidence the Commissioner
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properly reached his conclusion that the prosecution of directors of Hurswood
Management Limited should not be initiated;

(b) whether or not section 108 of the Companies Code (WA), relating to criminal
liability for false statements or non-disclosure in a prospectus, is effective in
providing adequate protection and redress for small investors; and

(c) circumstances surrounding the unauthorised disclosure of the report from the
Corporate Affairs Commissioner relating to Burswood Management Ltd and
tabled in the Legislative Counc il on Wednesday, 18 May 1988.

1 might add that the House amended the terms of reference from the original proposal put
forward by Hon Tom McNeil. The committee began its deliberations, but on 14 June the
chairman, Hon Tom McNeil, reported the following to the House in a special report -

Information has been drawn to my attention which indicates that, even since the
committee's establishment, Mr Oliver -

For the iniformation of members that was Hon Neil Oliver. He continued -

- has held discussions with individuals who have been associated with earlier
complaints on related issues and who could be expected to appear or be called as
witnesses before the committee.

As 1 said, that was part of a special report presented by Hon Tom McNeil to this House
shortly after the Select Committee commenced its deliberations. As a result of that report to
the House you, Mr President, made a statement which appeared in Hansard on 14 June 1988
at page 974 as follows -

*... I have very serious misgivings in regard to the propriety of the alleged evidence
given to the chairman of the committee. In view of the quite unusual and serious
nature of this matter and since as the President of the Legislative Council I undertook
on your behalf to protect to the best of my ability the rights and privileges of this
place, I believe that the question of whether there has been a breach of privilege must
be further explored.

On the following day, Wednesday, 15 June, Mr President, you made another statement to the
House which is recorded at page 1089 of Hansard as follows -

I suggest that the House has the altemnatives of doing nothing or referring the whole
matter to a Committee of Privilege for further inquiry.

The matter to which you referred, Mr President, was the statement contained in Hon Tom
McNeil's report that he had been provided with information about the views, activities and
motivation of one of the members of the Select Committee. Your suggestion was that there
may have been a breach of privilege and that the House could, if it wished, take action by
setting up a Select Committee of Privilege.

As a result of your statement, Mr President, the Leader of the House, Hon Joe Berinson,
moved a motion on Thursday, 16 June, which is recorded at page 1231 of Hansard, that there
be a Select Committee of Privilege to investigate the matters raised by Hon Tom McNeil. In
his statement to the House on that occasion Hon Joe Berinson said the following -

Mr President, in view of your statement to the House yesterday, and especially the
comments of the Leader of the Opposition thereafter, there is no room to doubt that
the House must consider the question of its privileges.

As a result of his motion the House decided to appoint a Select Committee of Privilege to
investigate the matters raised by Hon Tom McNeil. As a consequence we had two Select
Committees running concurrently - the Select Committee into Burswood Management
Limited, chaired by Hon Tom McNeil, and the Select Committee of Privilege, chaired by
Hon Jim Brown. Those committees functioned in parallel for several weeks. I was a member
of the Select Committee of Privilege, which reported to the House on 24 June 1988.
Hon J.M. Berinson: Can Hon Norman Moore say who were the other members of that
committee.

Hon N.F. MOORE: They were Hon Jim Brown, Chairman, Hon Tom Stephens, Hon Eric
Charlton and me. That committee reported to the House on 24 June 1988. The full report
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contained a majority report and a minority report which was signed by me and an addendum
to the majority report signed by F-on Tom Stephens. Regrettably, the House did not debate
those reports even though I sought leave of the House to make a statement about the report. I
was denied leave to do so and was rather angry at that denial. I then moved that
consideration of the report be made an Order of the Day for the next sitting of the House.
That was agreed to. However, the Parliament did not prorogue but adjourned after that sitting
and the matter never surfaced on the Notice Paper.

The Burswood Management Select Committee, which continued, submitted three reports
following the special report to which I have just referred. Th~ey consisted of, firstly, an
interim report relating to paragraph (a) of the terns of reference tabled in June 1988; a special
report on paragraph (c) of the terms of reference tabled in August 1988; and the final report
of the committee tabled in August 1988. Those reports were never considered by the House.

Since those two commnittees reported to the House certain events have occurred. Mr Robert
Smith, a private investigator who gave evidence to the Select Committee of Privilege, was
charged by the Federal Police in connection with a phone tapping incident. In view of that
charge, and in view of evidence given by Mr Robert Smith to the Select Commiittee of
Privilege, I asked a question of the Leader of the House in his capacity as Attorney General
on Thursday, 15 December 1988 as follows -

I refer the Attorney General to -

(1) Section 57 of the Criminal Code which refers to the giving of false evidence to
a Committee of the Parliament;

(2) The recent charges laid against Mr Robert Smith which include allegations
that he and/or his employees tapped the telephone of a member of Parliament;

(3) The evidence given by Mr Smith to the Select Commu~ittee of Privilege of June
1988 in which he denies any involvement in telephone tapping;

(4) the close business relationship between Mr Smith's company and Burswood
Management Limited,

and ask:

Will the Attorney General request the Crown Law Department to institute
proceedings against Mr Smith for a possible breach of section 57 of the Criminal
Code?

The Attorney advised that he would answer in writing and on I February I received a letter
from the Attorney General as follows -

Dear Mr Moore,

I refer to your question (Council Number 493 attached) concerning the possibility of
proceeding against Mr Smith under s.57 of the Criminal Code.

Itris true that the Commonwealth charge, if it is sustained, would cast grave doubt on
parts of the evidence given by Mr Smith to the Select Committee of Privilege on
23 June 1988. However, the evidence relating to alleged telephone intercepting by
Mr Smith is in the hands of the Police and it is for them to lay charges if they consider
it advisable.

Clearly, if you wish to ensure that they are acquainted with the statements made to the
Select Comnmittee by Mr Smith you may provide them with that information.

I do not see that my intervention in this matter is justified.

Yours sincerely, Joe Berinson, M.L.C., Attorney General.

Since I received that letter I have been approached on several occasions by Mr John Samuel
who has been involved for a period in the affairs of certain unit holders of Burswood
Management Limited who claim that the activities of the company and the subsequent
activities of the Corporate Affairs Department were not carried out in a correct manner. He
and his associates are concerned that a proper course of action was not taken. He came to me
and advised me that it was his belief that not all of the witnesses who gave evidence to the
Select Committee of Privilege had told the truth. Mr Samuel had available to him transcripts
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of evidence of that committee because the committee, against my better judgment - and I
voted against this - resolved to make the evidence and the transcript public. Mr Samuel came
to see me and told me that in his view some of the evidence given was false and misleading.
I advised him that I had proposed to take action in the House against Mr Robert Smith should
he be found guilty of telephone tapping and I was of the understanding that his trial was
scheduled for February of next year. I told Mr Samuel I proposed to do nothing until such
time as we knew the fate of Mr Smith with respect to the charges laid against him. Mr
Samuel then advised me that he believed false evidence had been given to both Select
Committees and that Mr Robert Smith was not the only person who had given false or
misleading evidence. He further advised me he wished to take action through the Parliament
and had approached a Government member to present a petition on his behalf to Parliament.
He further advised me that the member did not agree to table the petition so he asked me if I
would do so.

I agreed to do so for two reasons as I wanted to make very clear to the House why I presented
the petition: firstly, it is my view from the evidence I have just detailed that one of the
persons who gave evidence to the committee on which I sat may have committed perjury
before that committee. I do not know whether he did, but I think it is time that we found out.
Secondly, I agreed to present the petition because it is my belief that members of Parliament
have an obligation to present petitions to the House if requested to do so regardless of
whether they agree with the contents of the petition, and provided it is in order and conformns
to Standing Orders.

On 19 October this year I read the following petition -

TO:

The Honourable the President and Members of the Legislative Council of the
Parliament of Western Australia in Parliament assembled.

I am a citizen of Western Australia.

There is strong evidence to suggest that Mr. A.D. Smith, Mr. DR. Dempster,
Mr. C.R. Coulson and Mr R.F. Smith, all persons who appeared before the Select
Comm-ittee on Burswood Management Limited or a Select Committee of Privilege
deliberately gave false or misleading evidence.

Your petitioner therefore prays that a parliamentary Commnittee of the Legislative
Council be appointed to examine and report on the matter raised in this Petition as a
matter of urgency and, as in duty bound will ever pray.

That was signed by John Andrew Samuel and dated 19 October 1989. As a result [ decided
to move this motion which seeks to set up a Select Committee of Privilege of five members
to consider the matters raised in the petition and to report to the House by 23 November
1989. Such a committee would have, in my view, two functions. It must hear Mr Samuel's
allegations. He must explain to the committee the details of his allegations and provide
evidence to support them.

Hon J.M. Berinson: Are you not in a position to provide any detail of those allegations?

Hon N.F. MOORE: I have no evidence at all; I am simply the messenger in this instance.

Hon J.M. Brown: The postbox..

Hon N.F. MOORE: The postbox. The first functian of the committee would be to hear
Mr Samuel's allegations.

Hon JLM. Berinson: Don't you think we need something more than the fact that he has made
the allegations?

Hon N.F. MOORE: Members cant argue about that. Mr Samuel has taken the quite
extraordinary course of action for a citizen of Western Australia of presenting a petition with
one name on it making serious allegations about four citizens of Western Australia. When
given the opportunity to present his evidence, Mr Samuel's reputation as a citizen will be
totally discredited if he presents no evidence at all. I cannot understand why anyone would
go to the lengths to which Mr Samuel has gone unless he had some evidence. [ believe there
is a question in relation to the evidence given by Mr Robert Smith, one of the names
mentioned in the petition. I make the point that two of the persons alleged to have made
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false or misleading statements, Mr Dempster and Mr Alan Samith, gave evidence only to the
Select Committee into Burswood Management. I have no idea what their evidence was. I
did not hear their evidence and I do not know whether the transcripts are available to read.
The second function of the commnittee will be to hear the responses of Mr Alan Smith,
Mr Robert Smith, Mr Dempster and Mr Coulson. I believe it is the proper course of action
for this House to set up this Committee of Privilege. It is our responsibility to ensure that
committees set up by this House are properly supported and that the House investigates
allegations of misconduct in relation to its commuittee's activities. This House should hear the
substance of Mr Samuel's allegations. It is imperative that early action be taken so that the
allegations can be property and expeditiously dealt with. Those who have been accused of
giving false or misleading evidence must be given an early opportunity to respond to the
accusations, and because those important people in our community have been accused of a
very, serious offence, it is vital that this mailer be dealt with quickly and properly.

Hon J.M. Berinson: They seem to have been accused publicly under privilege without any
supporting evidence except in respect of Mr R. Smith.

Hon N.E. MOORE: That is a fact of life.
Hon J.M. Berinson: It is a fact of life, but it is not a matter which should necessarily have
been aired in this way.
Hon N.F. MOORE: Perhaps the Attorney General could talk to Mr Samuel in regard to what
he seeks to do.
Hon J.M. Berinson: I am speaking to you because it is your responsibility.
Hon N.F. MOORE: With respect, it is not my responsibility.

Hon J.M. Berinson: You have raised this mailer in this public way against people in respect
of whom you yourself say you have no supporting evidence.
Hon N.F. MOORE: Is the Attorney General suggesting that I should have told Mr Samuel
that I would not present his petition; that I should have reneged on my obligation as a
member to present a petition, if it is in the proper form?

Hon J.M. Berinson: I am suggesting at the very least that this motion should not have been
moved unless you were satisfied that there was something substantial to be said against the
named persons other than Mr R. Smith.
Hon Peter Foss: You always keep.your eyes shut.
Hon J.M. Berinson: I do not know on what basis Mr Foss works, but if he thinks this is the
sort of approach to be adopted towards allegations of this kind I am sad.
Hon N.E. MOORE: I am sad as well. It is a pity that we did not take the opportunity to
debate the reports of the Select Committees when they were presented to the House. I would
have given the Attorney General my views on the evidence given to the committee. I would
have given him the substantiating evidence as to why I presented a minority report, and why I
believed that Mr Coulson had breached the privileges of the House. I would have indicated
why I believed further action should have been taken. But that opportunity was not provided
to me or to anybody else.
I am sad things have come to this. My obligation as a member is to present a petition to the
House if I am requested to do so. It is not for me to tell a person what to do and what not to
do in exercising his rights. Mr Samuel has the same right as every citizen to petition the
House if he believes a wrong has taken place. If we ever take that right away from people we
shall have reached a very sorry state of affairs. Mr Samuel has quite clearly indicated, by the
action he has taken, that he will give the evidence to support his allegations, otherwise he
would be an absolute fool and an idiot of the highest order.
Hon T.G. Butler: Have you seen the evidence?
Hon N.F. MOORE: I have not seen the evidence at all.
Hon ElJ. Chariton: Do you think someone should carry out a private investigation before
bringing the petition to Parliament?
The PRESIDENT: Order?
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Hon N.F. MOORE: I have already explained to the House, and I hope Hon Tom Butler will
understand, that I have serious reservations about the evidence of Mr Robert Sm-ith to the
Committee of Privilege. I do not know about the other evidence. This is all surmise, but if
Mr Smith is found guilty of the offence, it casts some doubt on the evidence given by
Mr Coulson. The whole thing is a tangled web. The purpose of the proposed committee will
be to try to disentangle this web and find the truth.

I urge the House to support this motion so these allegations can be quickly and properly dealt
with. I envisage that a Select Committee such as the one I have proposed would meet, take
evidence from Mr Samuel and the people he accuses, and then report to the House with
recommendations for further action if necessary. I do not see it as being a long, drawn out
affair, particularly if there is no substance to Mr Samuel's allegations. If there is no
substance, the committee will report that there is no substance, and I expect it would make
recommendations in respect of what Mr Samuel ought to do in future. If there is substance to
his allegations, the committee would report to the House about what action should be taken in
respect of those allegations. In my view we are obliged to take action, as I have outlined
here, firstly because a citizen has the right to petition Parliament if he believes a wrongdoing
has taken place, and he is entitled to have the Parliament take action to investigate his
allegations. More importantly, citizens so accused have the right to put their case to the
House so they can defend themselves against allegations of misconduct.

I urge the House to support the motion, to set up the committee quickly, not to defer
consideration of this matter for a lengthy period of time or to let it descend to the bottom of
the Notice Paper where it would reside forever. These allegations have been made against
four citizens of Western Australia, and they are entitled to have their views heard; therefore,
it is important that this committee should be appointed quickly, should meet quickly and
should deal with the matters as expeditiously as possible.

I commend the motion to the House.

Debate adjourned, on motion by Hon Fred McKenzie.

MOTION - SELECT COMMITTEE ON STATE INVESTMENTS RELATING TO
PIL, WAUI- AND ROTH WELLS

Information Access - Select Committee, Coal Purchase by SECWVA from Western
Colleries Ltd

HON RA.s. PIKE (North Metropolitan) [3.02 pm]: I move -

That the Clerk of the House be, and is hereby, ordered to deliver to the Committee on
State Investments relating to PIL, WAGH and Rothwel~s all papers and documents,
including minutes, memoranda and exhibits, relating to an inquiry by a Select
Committee of this House into a coal purchase by SECWA from Western Collieries
Ltd.

The Select Committee on State Investmnents relating to PIL, WAGH and Rothwells. has by
resolution determined that this information would be advantageous to it in pursuing its terms
of reference. Accordingly [ ask the House to support the ternms of this motion.

HON J.M. BROWN (Agricultural) [3.03 pm]: I would like to talk briefly about the motion
moved by Hon R.G. Pike, who is the Chairman of the Select Committee which is currently
inquiring into WA Government Holdings Ltd, Petrochemical Industries Ltd and Rothwells. I
am a member of that commuittee, and I support the request made by Hon R.G. Pike, which
follows from a request made earlier this year in relation to another Select Committee, which
was chaired by Hon A.A. Lewis, who was then a member for Lower Central Province. The
members of that committee included Hon Max Evans, Hon Tom Stephens and myself. That
committee was appointed to inquire into the pmoposed purchase of coal by SECWA from
Western Collieries Limited. As a result of the commnittee's deliberations a report was
eventually tabled in this House. When Parliament resumed earlier this year, Hon A.A. Lewis
asked that the papers and the evidence be tabled before the House.
After giving this matter due consideration, I opposed the recommendation on the ground
that - as I well remember Hon Mick Gayfer saying at the time - tabling confidential
information relating to the commercial field could have been embarrassing to witnesses who
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freely gave evidence in the belief that it would be confidential. Therefore I felt we should
retain confidentiality in relation to the evidence given. Consequently I opposed the tabling of
those papers for the reasons I have just enunciated. In view of the information put to that
committee it was resolved, after consultation with the then Leader of the Opposition, Hon
Gordon Masters, together with the Leader of the National Party and the Leader of the House,
and after consultation with the Clerk, that if there were any matters the Clerk thought should
not be tabled, those matters were not to be tabled. As a result of that consultation, the only
thing left in the cupboard to be tabled was the skeleton. No papers whatsoever were tabled.

As all members know this Select Commintee is inquiring into various matters of State
investments. As a member of the Select Comnmittee I endorse the proposition put to the
House. I believe it is worth taking those reasons into account. If the committee is looking at
matters pertaining to State investments, it should be able to canvass fully all those areas in the
shortest possible time. As a consequence of the House giving the committee leave to have
those papers, the committee will be able to pursue these matters and investigate them if
necessary. If the House does not take this step, it will mean the Select Committee will be
obliged to repeat work already done by a previous Select Committee. Therefore I endorse
what Hon R.G. Pike has moved in the knowledge that although I opposed such a move earlier
this year in relation to another committee, there is great value in this current committee being
able to short circuit, as it were, the red tape and get on with the business of the inquiry. This
information will enable the members to give such matters due consideration. I think it is
something the House should certainly support. The confidentiality of that material will be
retained and the committee cannot do anything with the information it receives without the
leave of the House. The confidentiality given by the House to those documents will be
retained.

I support the motion.

Question put and passed.

MOTION - STANDING COMMITTEE ON GOVERNMENT AGENCIES
Country High School Hostels Auth orirv - Separate Statutory Authority Recommendation

HON N.F. MOORE (Mining and Pastoral) [3109 pm]: I move -

That in view of recomm-endation I contained in report No 20 of the Committee on
Government Agencies which reads-

The Country High School Hostels Authority should continue to operate as a
separate statutory authority responsible for the provision and operation of
country high school hostels throughout Western Australia. (para 3.13),

this House-

(a) supports the commrittee's recommendation;

(b) calls on the Minister for Education to cease moves to have the
authority subsumed by the Education Ministry.

It never rains but it pours. I brought this motion to the House today because I am concerned
that the Government is about to take action in respect of a Government agency quite contrary
to the recommendations made by the Standing Committee on Government Agencies, which is
a Standing Committee of this House. Members will see that the motion outlines the principal
recomnmendation of the Standing Committee on Cove rruent Agencies inquiry into the
Country .High School Hostels Authority and calls on the House to support that
recommendation and to ask the Minister for Education to cease moves to have the authority
subsumed by the Education Ministry.

I will give members same background to the situation so they understand clearly why these
moves should be opposed by the House. As members will be aware, the Standing Committee
on Government Agencies is responsible for considering the activities of all Government and
statutory authorities which have been set up by this Parliament. One of those agencies is the
Country High School Hostels Authority. The chairman of the committee, Hon Mark Neville,
drew the committee's attention to concerns he had regarding at least one of the hostels which
was run by the authority. The committee decided to carry out an initial informal inquiry into
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the activities of the authority. This involved sending questionnaires to all the hostel boards
and requesting information on a variety of matters to see whether problems existed with the
hostels throughout Western Australia. As a result of this informal inquiry, and the responses
to the questionnaires, certain deeper problems became evident to the committee. These
problems are listed on page 1 of the committee report, which states -

(a) the relationships between the Authority and the management boards and staff
of individual hostels;

(b the relationship between the Authority and the Education Department (as it
then was) and the role which the Department should play in the hostel system;

(c) the methods for, and level of, funding for maintenance and capital works
programmes;

(d) the Authority's personal management record;

(e) the cost to parents of hostel accommodation; and

(f) the need for smaller regional hostels and a metropolitan hostel for country
students.

The second factor was an area of concern; that is, the relationship between the authority and
the Education Department as it was then known, and the role the department should play in
the hostels system.

One of the main areas of concern that was ascertained at that time was the concern expressed
by the people responding to the questionnaire about the relationship between the Ministry and
the authority. As a consequence of this, the committee decided to conduct a formal review of
the authority. The inquijry commenced on 26 November 1987 and the report was presented to
the House in September 1988. The inquiry took 10 months to complete and was a very in-
depth inquiry; in fact, the committee met with a considerable number of people throughout
the State and received 32 submissions. I draw members attention to appendix 2 and appendix
3. which outline the names of the people and organisations who made submissions and the
witnesses who came before the committee. The list shows that 32 submissions were received
and the committee met with dozens of people who gave evidence to the inquiry. Members of
the committee travelled to each hostel and held extensive meetings with the hostel boards.
We also met with the authority and the Chief Executive Officer of the Education Ministry.
The inquiry was held in a thorough and competent manner. The committees's report contains
21 findings and 33 recomimendations.

The findings and recommendations clearly indicate the thoroughness of the review. When
the commn-ittee's report was tabled in the House, it was drawn to the attention of the Minister
for Education and she set up a working party to review the committee's findings. In a sense
I congratulate and commend the Minister for doing that because there have been occasions in
the past when Ministers have not taken as much notice of committee recommendations as
they should. On the other hand, it was interesting that the Minister found it necessary to form
another committee to review a committee of the Parliament. A working committee was set
up which made a number of recommendations to the Minister, the first of which reads -

The Country High School Hostels Authority Act be abolished and the responsibilities
for co-ordination of the hostels be transferred to the Ministry of Education.

The Minister for Education wrote to the Chairman of the Country High School Hostels
Authority seeking support for hier action. I quote from her letter, file no [.115/89, as follows -

The working party has recommended to me that the third option be adopted.

The third option was the first recommendation of the working party. The quote continues -

The working party was most concerned that the proposed change be carefully
managed to avoid dismuption to the operations of the hostels. To do this, it was
recommended that I meet with members of the Country High School Hostels
Authority to seek support for the proposed changes. Thus your invitation is most
opportune and I look forward to meeting with you and your coileagues at 8:45 am on
Tuesday, September 5, 1989.
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The letter was signed by Carmen Lawrence. As a result the Minister discussed the matter
with the authority and the matter was put to the hostel boards for their consideration. I am
led to believe that a majority of the hostel boards have expressed opposition to the proposal
for the abolition of the authority and the proposed subsuming of the role by the Education
Ministry.
Hon IEM. Brown: Were you on that committee?

Hon N.E. MOORE: Yes.

Hon J.M. Brown: So was Hon Carry Kelly.

Hon N.F. MOORE: It was a very good committee.

Hon Carry Kelly: Excellent.

Hon N.F. MOORE: I am praising the recommendations and findings of the committee and I
hope the House will support the recommendations when it finds out how well the committee
worked and how much deliberation took place to come up with the findings. Also, I hope the
House will indicate to the Minister that she is taking the wrong course.

I will quote from a letter from Ms Anne Kitchen of the Goldfield Residential College Board
to Hon Mark Neville, the chairman of the committee of inquiry.

The board wishes to register its constemnation at the proposed transfer of the functions
of the Country High schools Hostel Authority to the Ministry of Education.

Further on it states -

At the meeting between the Minister and the members of the Authority on 5th
September 1989:-

1. Representative members of College Boards were given almost no valid
reasons for the subsumnarion.

2. No idea of the make-up of the body proposed to replace the Authority.
3. Requested Boards produce their models of how they feel the body

should be composed and how it should operate in just 25 days.

This time frame is incredibly shot.

Further on the letter states -

The maniner in which this proposed subsumation has been handled and the haste with
which it is proposed the changes be implemented, leads this Board to wonder how
much real input the current boards will have in the final model.

That response is typical of the responses of other boards throughout the State. I have advised
the House of the responsibility of the Minister in respect of the committee's report.
However, I have not explained what the commnittee's report states and I retrn members to the
committee's view of the authority and the direction it should rake in the future. I quote from
the twentieth report of the Standing Committee on Government Agencies, which states under
paragraph 3.8 -

The most fundamental issue faced by the Committee in its inquiry was whether the
authority should remain responsible for the administration for hostels or whether
some other administrative mechanism should be established. Two alternatives put to
the Committee were the transfer of the Authority's functions to independent local
boards and transfer of the Authority's functions to the Ministry of Education. Both of
these proposals received support in submissions to the Committee.

[ emphasise that the committee stated this was the most fundamental issue facing the review
of the authority. As I will show later, it was in respect of this issue that the first
recomnmendation of the committee was made. Paragraph 3. 10 on page 8 of the report states -

After a very thorough consideration of the issues involved, the Committee has
concluded that the management of hostels and the welfare of students will be best
served by the retention of both the Authority and local boards of management, albeit
with a number of modifications.

Paragraph 3.13, which is the final paragraph to this section of the report, reads -
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The Commnittee was concerned over whether the Authority or the Ministry of
Education would be the most appropriate co-ordinating authority. Despite the failings
of the present Authority, the Committee concluded that it should continue to carry out
the co-ordinating role because no costs savings could realistically be expected to flow
from a transfer of functions to the Ministry of Education to offset the benefits which
flow from having a small independent authority caring for hostels. Some arguments
in favour of a transfer of the Authority's functions to the Ministry of Education
included improved co-ordination between hostel accommodation needs and school
planning decisions, and prevention of conflicting advice going to the Minister. The
Committee believes that other steps can be taken to improve co-ordination and there
is no inherent disadvantage in the Minister receiving conflicting advice.

That led to the committee to recommendation 1, which I emphasise was based on what the
committee believed to be the most fundamental issue involved in the inquiry.
Recommendation 1 reads as follows -

The Country High School Hostels Authority should continue to operate as a separate
statutory authority responsible for the provision and operation of country school
hostels throughout Western Australia.

Recommendation 1, therefore, represents a clear view that the committee reached after
considerable inquiry and investigation. I find it very difficult to accept that the Minister's
working party, in the time it took to review the committee's findings, could come up wich an
alternative proposition. In fact, I find it extraordinary that the working party's first
recomnmendation should be in direct contradiction of the Standing Committee's
recommendation. Some members of the Standing Committee, myself included, were a little
annoyed when they learnt about the course of action the Minister decided to take. I was
particularly annoyed to read recommendation I of the working party's report which was a
direct contradiction of the most important recommendation in the committee's report, The
Standing Committee decided at its first meeting following the resumption of Parliament to
write to the Ministry of Education seeking an explanation for the rationale behind the
changes. The committee met last Thursday, and at that date had not received advice from the
Minister and, therefore, has not been in a position to consider the matters raised in the letter
sent to her and any subsequent response from her.

It is my view that the Minister should back off from this issue. The Standing Corrmittee has
made a proper and considered recommendation about the future of one of its agencies and it
is inappropriate for the Minister to seek to take action which is in direct contradiction of the
committee's decision. The authority should be retained, but it should take on board the
recommendations of the inquiry which outline ways in which the authority can be improved.

From the response we have received to the report it is obvious that the majority of people
involved in this area agree with the recomnmendat ions we made to improve the authority and
that they should be implemented. If the Minister were to implement the recommendations of
the report we would have a hostel system in Western Australia which would be a proper
system and would provide excellent accommodation for the students who live at the hostels.
If I could be vaguely political on this issue, I fail to see how the Ministry of Education could
ever claim to do a job better than anyone else when we consider what the ministry has done
to education in recent times. For it to say that it can do a better job in respect of hostels than
the authority is rather amusing, in view of the fact that it is having considerable trouble
running the education system, which is its primary function. In my view, the management of
hostels is not a function of the Ministry of Education. It should try to improve the education
system that has been suffering from its heavy handed approach to the issues facing the
system.
For the reasons I have outlined I urge the members to support this motion to request the
Minister to retain the authority and for her to accept the inquiry conducted by the Standing
Committee as being positive and undertaken in a thorough way. It was fully considered and
represents the view of a large number of people involved in the hostel system in Western
Australia. I urge the House to support the motion in order that the Minister is made aware of
the views of this House.
Debate adjourned, on motion by Hon Tom Stephens.
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STANDING ORDERS SUSPENSION
Motions Disposal

HON J.M. BERINSON (North Metropolitan - Leader of the House) [3.28 pm): I move,
without notice -

That Standing Orders be suspended so far as will enable the present debate to
continue and the remaining motions on today's Notice Paper to be disposed of.

This is an unusual procedure and I advise the House that I would not adopt it as other than an
unusual exercise. We are in a position where Mr Pike will be able to commence his address
on his firs: motion before the hour is up and he has given an indication that, in fact, all his
motions are very closely linked and his ability to deal with all of them would not extend
beyond the normnal time for this sort of extension. As a result of this special circumstance I
have moved this motion.

Question put and passed with an absolute majority.

MOTION - STANDING COMMITTEE ON ESTIMATES AND FINANCIAL
OFE RATIONS

Appointmenr
HON R.G . PIKE (North Metropolitan) [3.30 pm]: I move -

(1) There is hereby appointed a Standing Committee to be known as the Estimates
and Financial Operations Committee.

(2) The committee consists of five members.

(3) The functions of the committee are to consider and report on -

(a) the estimates of expenditure of the Legislative Council;

(b) the estimates of expenditure or any part of them;

(c) any matter relating to the financial administration of the State.

(4) A reference in clause (3) to 'estimates of expenditure" is a reference to -

(i) the estimates of expenditure for the relevant current financial year;

(ii) continuing appropriations, however expressed, that do not require
annual appropriations.

(5) The committee may initiate investigations under clause (3)(c) without
prejudice to the right of the Council to refer any such matter.

My comments will be directed to the generality of the whole four motions I am about to
move, sort of mutatis mutandis for want of another explanation. That is the way I propose to
deal with them.

I propose the formation of permanent Standing Committees of this House ro provide for
continuing surveillance and supervision of Government. My aim is to free individuals and
organisatians from red tape and a relationship of dependency on Government. What we need
is a great deal less Government and not a great deal more of it.
The House should consider adapting its methods of operation to cope with modem day
challenges and changes. It needs a more efficient and effective method of dealing with the
parliamentary workload. If these motions are carried, and the Standing Committees are
created, it would be an advantage for the committees to have experienced, competent and
qualified advice, not only from increased staff in the Legislative Council, which would be
necessary, but also from the fact that the Standing Commnittees would be empowered to
appoint persons with specialist knowledge to assist them.

I am concerned, and I hope the House is concerned, about the growing imbalance in the
relationship between Parliament and the rapidly increasing power and influence of the
Executive and what is becoming its encrusted authority. The recent examples in regard to the
finances of the Government are a practical example of this. Where any function is being
per-fonned by Government, then the Government is responsible ultimately to the Parliament,
and is subject to the scrutiny of the Parliament; therefore, the onus is on the Parliament to
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ensure that satisfactory accountability procedures are instituted. If these procedures do not
operate, then the Government may well in effect be accountable to no-one, neither to the
Parliament, nor to the people who are its real masters.

When the Parliament entrusts powers and functions to a Minister, the normal intention is that
he should be accountable to the Parliament for the exercise of the powers, and in his
administration he should be subject to influence through the parliamentary processes. What
is happening in our State is that a system of bureaucracy is being created in close liaison with
Ministers who, it could be argued, are becoming a new Mandarin class, and within this class I
can see the beginning of the creation of an institutionalised privilege - almost a fourth tier of
Government.

We need these upper House specialist watchdog Standing Committees to review the functions
of Government. These Standing Committees will fill a necessary function for a Hous e of
Review. They will have the protection of the privilege of the House. I quote from page 476
of Odgers' Australian Senate Practice, under the heading, "Committee Proceedings
Recognised as Proceedings in Parliament", as follows -

The recognition of a committee's proceedings as proceedings in Parliament is at the
base of a comittee's powers, privileges and immunities.

It is declared by the ninth article of the Bill of Rights 1688:
That the freedom of speech, and debates or proceedings in Parliament,
ought not to be impeached or questioned in any court or place out of
Parliament.

That declaration forms part of the law of privilege of the Commonwealth Parliament,
pursuant to section 49 of the Constitution.

Although the expression 'proceedings in Parliament' has not been defined by statute
* or judicial decision, it is well-established that the term covers proceedings in a

properly constituted committee. See Erskine May's Parliamentary Practice, 19th
Edition at pp. 87-8, 636-7.
On 13 February 1970 the Speaker of the House of Commons, as reported at col. 1599
of the Parliamentary Debates, stated:

It is true that the House enjoys full protection under the Bill of Rights for
proceedings in Parliament, and these proceedings, which undoubtedly cover
the proceedings of select comtmittees, ought not to be called in question in any
court or place outside Parliament.

The position, therefore, is that proceedings in a properly constituted committee of the
Senate are proceedings in Parliament and Senators, officers and wimnesses, in taking
part in a proceedings of a committee, cannot be called to account for their actions or
evidence by any authority other than the Senate itself.

On the same principle, papers and documents presented to a committee are absolutely
privileged because they are proceedings in the transaction of Parliamentary business.

The relevant section applicable in Western Australia is section 1 of the Parliamentary
Privileges Act.

The Standing Committees will have the protection of the House. They will also help keep the
Parliament effectively bicameral. They will permit a continuing surveillance of Government
and will create an awareness within the public and within the Public Service that within the
Government of Western Australia the Legislative Council functions as a very effective
watchdog with teeth. It will also create within Parliament a defined area, namely, supervision
of Government, where there will develop a willing disposition to leave the matter to the
Legislative Council, filling a necessary fuinction for the Parliament and enhancing the status
of the upper H-ouse.

The upper House Standing Committees will be effective in ensuring accountability by
Government to the Parliament for the administration of its responsibilities. I am aware there
is a growing concern among the people of Western Australia and in western democracies
generally about the possibility of over-government. The proliferation of Government has
significantly contributed to this concern. [ ask the House to note this point.
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Governmrents sometimes appear to operate for their own benefit rather than that of the
individuals for whose welfare the Government was created. I think public spending in this
State is now haemorrhaging through the Governent. I think that there is a limit on the
ability of Government alone to bring about a better life. While the Government can assist,
basically better conditions will be built by Western Australians themselves. I remind the
House chat the Government is the property of the people and the people are not the property
of the Governmtent. I stand, and always will stand, for a minimisation or the removal of
restrictions on individuals and business, which all Governments seem to be increasing instead
of decreasing.

More protection is necessary against arbitrary bureaucratic decisions by Government, usually
made when exercising its administrative discretion. I think there is too much Government
interference and direction, which means reducing opportunities for individuals and business.
Individuals should have a maximum scope to set their own goals, make their own decisions
and spend their own money. I do not believe in the concept of the Stare having some higher
wisdom which enables it to spend money better than an individual can. The taxpayer is the
universal guarantor of Government and Government needs to be constantly scrutinised by the
upper House on behalf of the taxpayer.
I commend the motion to the House.

Debate adjourned, on motion by IHon Fred McKenzie.

MOTION - STANDING COMMITTEE ON LEGISLATION

Appointment

HON R.G. PIKE (North Metropolitan) [3.39 pm]: [ move -

(1) There is hereby appointed a Standing Committee to be known as the
Legislation Committee.

(2) The committee consists of five members.

(3) A Bill originating in either House, other than a Bill which the Council may not
amend, stands referred to the commrittee after the second reading has been
moved and the speech of the Minister or member in charge of dhe Bill has
been given, but before that stage is completed.

(4) Paragraph (3) does not prevent a Bill being referred or recommitted at any
stage of its passage.

(5) The functions of the committee are to consider and report on B ills referred by
Standing Order or resolution.

Debate adjourned, on motion by Hon Fred McKenzie.

MOTION - STANDING COM'vMITTEE ON CONSTITUTIONAL AFFAIRS AND
STATUTES REVISION

Appointment
HON R.G. PIKE (North Metropolitan) [3.40 pm]: I move -

(1) There is hereby appointed a Standing Committee to be known as the
Constitutional Affairs and Statutes Revision Committee.

(2) The committee consists of three members.

(3) The functions of the committee are to consider and report on-

(a) what written laws of the State might be repealed from time to time;

(b) the content of the Statute book and what amendments of a technical or
drafting nature might be made;

(c) the form and availability of written laws and their publication;
(d) any petition;

(e) any matter of a constitutional or legal nature referred to it by the
House.
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(4) A petition stands referred to the committee after presentation.
Debate adjourned, on motion by Hon Fred McKenzie,

STANDING ORDERS - AMENDMENT
Estimates and Financial Operations, Legislation, and Constitutional Affairs and Statutes

Revision, Committees

HON R.G. PIKE (North Metropolitan) [3.42 pm]: I move -

Standing orders are amended by-

(1) Inserting in SO 38(a) in their appropriate alphabetical order the following:

Estimates and Financial Operations Committee 5
Legislation Committee 5

Constitutional Affairs and Statutes Revision Committee 3
(2) Inserting as SO 38A the following:.

38A.

I. Application

This Standing Order applies to the Estimates and Financial Operations.
Legislation, and Constitutional Affairs and Statutes Revision, Committees.

2. Membership

(a) Order 38(a) applies.

(b) The Council may remove a member fr-om a committee and a member
may resign by writing addressed to the President.

(c) 'If any vacancy occurs and-
(i) the Council is in session, the President shall notify the Council

which shall proceed to fill the vacancy within 6 sitting days of
- that notification.

(ii) the Council is adjourned for more than 14 days, or Parliament
is prorogued, the President shall appoint a member to fill the
vacancy until the Council is notified and either ratifies the
appointment or appoints another member.

(d) A vacancy is caused if a member is absent from 3 consecutive
committee meetings without leave of the committee.

3. Quorum

(a) At any meeting a majority of members is a quorum.

(b) If there is no quorum 1S minutes from the time set down for the
meeting, the meeting is cancelled and the secretary shall note the
names of those members present.

(c) Proceedings in the absence of a quorum are to be suspended or the
committee adjourned.

4. Chairman

(a) As occasion requires, each committee shall elect a chairman from its
own membership.

(b) The chairman presides at meetings.

(c) On report from a committee that it is unable to elect a chairman, the
Council shall mnake an appointment.

5. Proceedings

(a) For each meeting, the minutes shall record:

(i) the names of members attending,-
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(hi) each motion, amendment and the mover:
(iiij divisions and the way in which members voted;
(iv) the identity of each witness:
(*) resolutions,
and any information that the committee directs to be recorded.

(b) Proceedings are open to accredited news media representatives and
the public. No person other than a member or officer of the committee
may be present during a committee's deliberations.

(c) A committee may conduct proceedings in private session if it believes
that the identity of a witness or the nature of the evidence should be
confidential.

(d) Unless a committee recommends, and the Council orders, that private
proceedings not be disclosed, those proceedings may be disclosed or
published when the committee reports on matters to which those
proceedings relate.

(e) A verbatim record of proceedings shall be taken and, subject to
paragraph (c), published. Any paper, written submission and the like
may be printed and published if a committee requires it.

(J) Any member of the Council may participate in a committee's
proceedings but may not vote. Such a member shall not be present
during the committee's deliberations.

(g) The President may give procedural ruilings if requested by writing
signed by the chairman.

(h) Proceedings of a committee are not noticed by the Council until
reported.

6. Powers
In addition to any power conferred by law or order, a committee has power

to-
(i) send for persons, papers. and records;
(ii) adjourn its proceedings:
(iii) commission reports;
(iv) sit during an adjournment of the House;
(v) travel to gather evidence.

7. Deliberation
(a) A committee's deliberation is based on a report drafted under its

direction.
(b) A draft report may be reconsidered in whole or in part at any stage of

deliberation.
(c) The chairman shall sign the unanimous or majority report. A minority

report or dissent, confined to issues in dispute, may be added to the
report but may not be presented separately to the Council.

8. Report and publication
(a) A report is presented by the chairman by motion after notice specifying

the name of the committee, the subject matter and whether it is interim
or final.

Mb In the case of bills, a copy of the bill showing amendments
recommended by the committee may be annexed to a narrative report.

(c) On presentation of a report a question shall be put and decided
without amendment or debate That the report do lie upon the Table
and be printed.
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(d) Consideration in a committee of the whole of a tabled report and the
next stage of a bill so reported is an order of die day for a future
sitting.

(e) After tabling, the Clerk shall send a copy of a report recommending
action by, or seeking a response fi-rm the Government to the
responsible minister. The Leader of the Government or the minister (if
a member of the Council) shall report the Government's response
within 4 months-

(f) The President may publish a report that is ready for presentation
during an adjournment of more than 14 days. A report so published is
deemed to have been tabled and ordered to be printed but shall be
presented in accordance with these rules when the Council resumes its
sittings.

9. Subcommitees

(a) A committee may appoint subcommittees of 2 or more members.

(b) Subcommittees have all the powers of a committee unless the
committee restricts those powers or their use.

(c) A subcommittee may conduct proceedings and deliberations jointly
with a subcommittee of another committee where the subject matter of
an inquiry relates to the terms of reference of each committee.

(d) A subcommittee reports to the committee that appointed it.

10. Resources

(a) With the President's prior approval a committee shall be provided
with all necessary staff and facilities.

(b) With the President's prior approval, and without limiting the
generality of paragraph (a), a committee may have appointed persons
with specialist knowledge on a temporary basis to assist it with a
particular inquiry or. generally, to assist it in the performance of its
functions,

Debate adjourned, on motion by Hon Fred McKenzie.

PUBLIC TRUSTEE AMENDMENT BILL

Second Reading
Debate resumed from 18 October.

HON PETER FOSS (East Metropolitan) [3.43 pmn]: I have some problems with this Bill,
not that I necessarily oppose it. My major problem is the difficulty in understanding the real
intent and policy of the Bill from the second reading speech as given to the House. Some
changes are clear, but the difficulty is in the consequences of those changes.

One of the first changes is the nature of the Public Trustee's appointment.. The Public
Trustee at the moment is appointed by the Governor but it is now proposed that he be
appointed under the Public Service Act as a member of the Senior Executive Service. I do
not understand why the Public Trustee used not to be appointed as a public servant. How do
the powers, authority and tenure that he had previously differ from those granted under the
Public Service Act? The Public Trustee Act, as it now stands, does not deal with the question
of how one removes a Public Trustee; just how he is appointed. Obviously some changes
will occur as a result of this proposal but I am not clear as to what they will be. I would have
hoped for a more detailed explanation in the second reading speech as to why historically the
Public Trustee was appointed in this manner and what are the consequences of the change. It
may very well be that the changes are not significant, but I believe that matter ought to have
been dealt with in the second reading speech.

It has been said that the reason for amendments to the Public Trustee Act is that the Public
Trust Office now operates in a more competitive market and to meet these challenges a
thorough management review has been carried out to ensure that organisation of the office is
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structured to provide a more effective and efficient operation. Certainly the Opposition
supports any move which will improve the organisation of the office and will provide a more
effective and efficient operation.

Sitting suspended from 3.45 to 4.00 pm

Hon PETER FOSS: The Opposition supports anything that leads to a more efficient and
effective operation of the Public Trust Office. My only comment is that reorganisation alone
is not necessarily a move cowards efficiency and effectiveness. I am sure the Government is
aware of that. In fact, sometimes reorganisation can have a reverse effect. The intent behind
this legislation is obviously something with which the Opposition would have considerable
sympathy, The idea of the appointment of a Deputy Public Trustee seems very sensible and
will give flexibiity. However, in relation to that, if there is a Deputy Public Trustee, does the
logic originally applied to the appointment of the Public Trustee by the Governor also apply
to the appointment of the Deputy Public Trustee? This is a question, not a criticism.
I have some problem with the suggested degree of delegation. There seems to be confusion
as to how far one needs to go with delegation. There is a difference between delegating
powers and having work carried out by somebody else on one's behalf. A common
confusion I have come across is where people see the power to delegate and believe it is the
only basis upon which a functionary can have somebody else do the work. For years, of
course, the Public Trustee has been functioning tough the use of servants and it is not
intended he should act at all times by himself. The question relates to the extent needed to
delegate to somebody the power to be - for the time being - the Public Trustee as opposed to
being the servant of the Public Trustee. I believe the proposed delegation is far too wide; in
fact it is unilinited, and it seems to me that there should be some limitation on the ability of
the Public Trustee to delegate his power. This part of the legislation goes too far. If we set
up a person originally appointed by the Governor in Executive Council but who is now to be
appointed under the Public Service Act from the Senior Executive Service, that will allow
almost everyone, in or out of the Public Trust Office, to have delegated to them the Public
Trustee's powers, and that seems to be going too far. I think it is a little irresponsible to
allow this to occur. Does the Leader of the House consider that such a widening of the
powers of delegation is necessary? I know it would be convenient, but does the Leader of the
House consider it is necessary? Would it be possible for himn to consider the possibility of
putting some sort of limitation on that power of delegation?

I have another question to ask of the Leader of the House, which relates to what is implicit in
the amendment to section 5A of the principal Act; that is, it appears the Government has
already put into effect something so far as the Deputy Public Trustee is concerned. I may be
reading more into the second reading speech than is intended, but [ think it should be
explained whether there will be a de facto Public Trustee. If that is the case, how, why and
for how long has that been carried out? That certainly has not been dealt with. I would like
to know the extent to which these amendments come from the Public Trust Office. The
Public Trust Office has operated fairly independently for a number of years, and there is no
mention in the second reading speech about whether this is an initiative of the Government as
part of an overall management review or whether it is an initiative of the Public Trust Office.
In neither case is the attitude of the Public Trust Office to this Bill dealt with. In view of the
manner in which the Public Trust Office has operated over the years, it would have been
interesting for this Parliament to have some idea of the attitude of the Public Trust Office
towards this legislation.

Having made those comments, I think the proposed amendments, apart from the two I
mentioned - the excess power of delegation and the element of retrospectiviry in the proposed
amendment to section 5A - are an acceptable and proper way of proceeding. However, I am
nor in a position to be able to give unqualified support for the legislation without answers to
the questions I have raised regarding the policy and intent of mischief behind the legislation.
I cannot say I support the legislation unequivocally. In terms of principle, leaving those
matters aside, I do not feel considerable objection to the legislation. With that qualification, I
am prepared to support the second reading of this Bill.

HON JAI. BERINSON (North Metropolitan - Leader of the House) [4.07 pm]: [ thank
H-on Peter Foss for his comments, and particularly for his support of this Bill.

I amn rather sorry he inquired about the logic of the original provision which required the



[Wednesday, 25 October 1989] 74

Governor's approval for the appointment of the Public Trustee because I must confess that its
logic completely eludes me. That is not a position peculiar to the Public Trustee. In fact, for
the information of members, I indicate there is now a wide ranging review being conducted
of our various Statutes wit a view to sieving out a very large number of appointments and
other matters which now go to the Governor, and for which no real purpose can be argued.
Successive Governors - at least two, to my personal knowledge - have urged that sort of
review. It is now under way and I believe that the change here has come about because the
Act is up for some small review and for other purposes. I would expect before very long to
have some sort of ominibus piece of legislation, which will go through the current procedures
more comprehensively.

I have no doubt that the number of positions requiring the Governor's approval will be very
substantially reduced. I cannot be sure that the position that I will indicate actually applies to
the Public Tmustee. However, as an example of the type of situation that applies in many
areas, I refer to the appointment of Clerks of Court and relieving Clerks of Court. Every one
of them has to go to Executive Council for approval. I remember six or seven years ago
when I received the first Executive Council minute. I rang the Under Secretary for Law and
said, "Tell me, who is this Jim Smith? How do you go about deciding that he is indeed the
right Clerk of Courts for Pinjarra?" The Under Secretary said, 'Don't worry about chat, he is
already appointed.' I was a bit surprised and said, "What do you mean, he is already
appointed? How did that happen?" He said, "lHe is appointed under the Public Service Act."
I then inquired why, if that was so, was I being asked to sign an Executive Council minute? I
was informed that it was required under the Act. There are innumerable examples of that sort
of thing; it is unnecessary. Whether one is speaking about the Clerk of Courts or even the
Public Trustee, it is not the sort of appointment for which one would expect the Governor to
require justification or to take a personal interest in. It simply does not happen in practice
and one would not expect it to do so. I cannot really say that there was a very good reason
before for requiring the Governor's approval. It is unclear what could have justified this
action in the first place, except perhaps that historically there were so few such appointments
that it was adopted as a mailer of course.

The honourable member also asked me whether the proposed reorganisation of the office
originated with the Public Trustee himself, or in some other way. I cannot say for certain, but
the new structure, which goes well beyond the question of trustee and deputy trustee into a
full scale reorganisation of the staff of that office, first emerged through a report of the
Functional Review Commnittee. Despite knowing that, I am still uncertain as to the role of the
Public Trustee, because, while the FRC is very often guided by input from the departments or
authorities it is dealing with, I do not know what actually happened in this case.

However, I make the following 'three points: Firstly, the Functional Review Committee
urged upgrading of the facilities available to this office and a change in the staff structure,
including those to be implemented by this Bill, but not restricted to them. Secondly, the
Public Service Commission firn-ly supported that restructure. Thirdly, the Public Trustee
himself strongly urged that the restructure proceed in that form. In other words, there is no
question of any conflict between the three sources of advice which were applied before this
restructuring was agreed to by the Government. The restructuring involves upgrading the
general staff and other facilities available to the office. It is acknowledged by the
Government that in any event that would have been necessary to maxin-mise the efficiency of
the Public Trustee operation, but even greater weight and urgency was added to the
recomnmendations by the very substantial broadening of the competition which we have
recently permidtted in the trustee area. It is an area which is effectively deregulated, provided
that organisations can demonstrate sufficient strength and organisational capacity to handle
this work. The Public Trustee obviously remains very prominent in the field and we expect
that to continue, but if it is to continue it will require the sort of assistance which this Bill
provides in a small way and other measures provide in different ways.

The only other question Hon Peter Foss raised related to the amendment to section 5A. I do
not clearly understand what problem Mr Foss sees in proposed section 5SA but I got the
impression he was concerned about widespread delegation throughout the organisation. I
understand that the changed wording does not allow for the proposed extended delegation
under section 5SA to go beyond the role of the Deputy Public Trustee or Deputy Public
Al 2011-7
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Trustees, as the case may be if more than one is appointed. There is no doubt that any
executive head would be cautious if not jealous about too much delegation of his own role
and, as I understand it, the delegation referred to would extend only to the Deputy Public
Trustees.

Question put and passed.

Bill read a second time.

Committee
The Chairman of Cormmittees (Hon 3.M. Brown) in the Chair; Hon J.M. Berinson (Leader of
the House) in charge of the Bill.
Clause 1: Short Title -

Hon D.J. WORDSWORTH: 1 was surprised that the Leader of the House should think that
Executive Council minutes are not of any relevance when appointing a person such as a Clerk
of Courts.
Hon Garry Kelly: Even if he has been appointed already?

Hon D.J. WORDSWORTH: Yes, even if he has already taken up his position. It is
important that a person's position be announced publicly and that he has some authority
given to him under the signature of some important person. I think these appointments
should be made official by Executive Council minutes and printed in the Government
Gazette.
Hon Garry Kelly: A widely read publication!

Hon D.J. WORDSWORTH: Perhaps it is not widely read, but it is the authority for the
official date of the appointment of persons to positions. I think it should be more widely
read. I believe there is a place for appointments under Exco minutes. I know this
Governiment is streamlining the whole Exco process and trying to reduce the work of the
Governor. However. I do not think it takes very long for him to sign the documents or for the
two Ministers to be in attendance.

There is still such a thing as a commission in the military forces. I remember seeing my
father's captain's commission. It was signed by the King of England.
Hon J.M. Berinson: Are they still signed by the monarch?
Hon D.J. WORDSWORTH: I do not know. If it was good enough for a person to fight for
king and country, it was good enough for the king to sign the commission.

Hon 3.M. BERINSON: I am not in the business of denigrating the Executive Council
process. While it will inevitably continue, there are good reasons for Limiting it. It is not just
the question of the couple of seconds it takes for the Governor to sign: it is not even the need
for the Ministers to join with the Governor in constituting the Executive Council. There is a
need for every one of these documents to be signed by the Premier before it reaches the
Executive Council. There is a need for all documentation to be drawn up for presentation to
the Premier before it is presented to the Executive Council. At every stage, there is a need for
checking and double checking of the documents.

The long and short of it is that, while the role of the Executive Council must remain, there is
a case for our being more discriminating about the number of matters which have to go
through the whole gamut of that process. That is all that is involved here. I am quite sure
that the other aspects of the mailer with which Mr Wordsworth dealt can readily be met. I
refer in particular to the need to have an official record which confirms the appointment and
which is available for evidentiary purposes when required. Many things are printed in the
Government Gazette which have not been through Exco. I expect that senior appointments of
this nature and appointments below the level of the Public Trustee will continue to be entered
into the official record for that purpose.

Clause put and passed.

Clauses 2 to '4 put and passed.

ClauseS5: Section 5 repealed and a section substituted -
Hon PETER FOSS: This clause refers to proposed new section 5 and the delegation of
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power to officers, clerks and other persons. Would it not be more appropriate for the powers
of delegation to go to "officers" rather than "clerks and other persons"?

Hon J.M. BERINSON: The reality of the administrative process is such that there is no
detriment in the course that is being advocated here. I would like to be in a position of
providing comparisons both in past practice in this office and in other departments.
However, I am quite sure this small Bill is not being used to introduce anything novel by way
of administrative arrangements in the Public Service. There may be an argument for drawing
that sort of distinction. However, the practicalities of that are that it is a distinction that
would not lead to any difference ini the exercise of this authority.

Clause put and passed.
Clauses 6 and 7 put and passed.
Title put and passed.

Report
Bill reported, without amendment, and the report adopted.

Third Reading
Bill read a third time, on motion by Hon J.M. Berinson (Leader of the House), and passed.

CHANGE OF NAMES REGULATION AMENDMENT BILL

Second Reading
Debate resumed from 18 October.

HON PETER FOSS (East Metropolitan) (4.29 pm): It has always puzzled me why the
Change of Names Regulation Act exists. In most places in the English speaking world, if one
wanted to change a name, one changed it. However, for some reason, the Western Australian
Parliament in 1923 decided to interfere in a bureaucratic matter by requiring that one could
not assume a name.

Hon Carry Kelly: What are you doing, Peter Smith?

Hon PETER FOSS: It does not mean that other people could not call one by another name.
The Act states -

It shall be unlawfu for any person to assume, use or purport to assume or use any
name other than that by which such person -

(a) was registered at birth, or

(b) had been known by repute at the comrmencement of this Act, or

(c) had assumed under any statute, deed poll or licence, or by marriage,

except by deed pa11 executed and registered by such person in the public office of the
Registrar of Deeds and Transfers in Perth, maintained under the Act ... or by license
in writing of the Attorney General ...

Argument has taken place as to the effect of that provision which states that it is unlawful,
and provides a penalty if a person assumes a name other than in that manner. But it has been
a matter of some legal debate as to whether that has meant a person could not do it, or he or
she merely suffered a penalty if he or she did it. A heavy exchange of correspondence took
place in the magazine Brief, the Law Society journal, as to the effect of this legislation. It
may seem a minor point to worry about and one could ask what difference it makes;, however,
it is rather curious that it should have been done at all.

Hon Garry Kelly: Do they have it in other States?

Hon PETER FOSS: [ do not know. Certainly England does not have such legislation.

Hon J.M. Berinson: I think there is a mixture; some States do and some States do not. It
raises the interesting question, what happens if you go to one of those States and change your
name?

Hon PETER FOSS: It is probably based on a person's domicile. If a person arrives in
Western Australia who was originally domiciled in a State that does not have this legislation,
what is the effect of applying this law to him? It is a very good question indeed.
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Hon J.M. Berinson: It is nor a problem which needs to exercise our minds.
Hon PETER FOSS: Why is this Act in place at all? As this is a nuisance of an Act - the
Leader of the House finds it so because he has got rid of the issuing of those licences to
people, probably on the same basis that the Governor does not read all the Exco minutes any
longer, although I do not think people use these licences as frequently as the Exco minutes
are produced - I would rather it was repealed. Under the present legislation one person is
responsible for issuing licences and another is responsible for registering them. If an Act
such as this is an administrative problem. we should not stick with it and try to make it more
workable. At some stage we should get rid of this anachronism, and I see no point in making
this amendment.

Hon Carry Kelly: What is the alternative?

Hon PETER FOSS: Introduce a simple Bill which will repeal the Change of Names
Regulation Act.

Hon Garry Kelly: What happens if you want to change your name?
Hon PETER FOSS: A person changes his name. I think the member has missed the point
which I probably passed over too lightly at the beginning. It is arguable that a person can
legally change his name anyway. If a person wants to change his name he can tell the
relevant people that he has done so or he can execute a deed poll. That is probably sufficient
when a person wishes to change his name. However, he could be prosecuted under the
provisions of the principal Act and be fined $50 or imprisoned for three months. I believe it
is arguable that a person can change his name, and all that happens is that a person who does
so faces a penalty because he has changed his name unlawfully.

Hon Garry Kelly: How many timres would he suffer that penalty?
Hon PETER FOSS: The Act refers to the use of the name, so presumably every rime he used
that name he would be subject to a penalty. A person will be able to change his name in
exactly the same way that he'cant do so now-, the difference will be that he wi1l nor be subject
to a penalty for having done so.

The reason for this amendment is to provide more orderliness so that people can check on
whether others have changed their names. [ can imagine the bureaucratic mind that does not
like people changing their names so that others cannot follow them up.

Hon Carry Kelly: Such as the Taxation Department?

Hon PETER FOSS: Yesi taxation is one mra. I can imagine the tidy minds that would like
to know when people change their names, in case they vanish without trace into the
background.

Hon T.G. Butler: People could also run up debts and then change their names.

Ron PETER FOSS: Ir is not a big problem in the United Kingdom because people in that
country can change their names and it does not seem to present any difficulties. In any case,
people can disappear whether or not they change their names. I the first long vacation
during my days at university I had the job of serving sumnmonses on behalf of a debt
collector. In the course of that job I had to find debtors. I did not find them by knowing their
names, but by finding out whether they had a hire purchase agreement on a television.
Whatever happened, a debtor would nor leave his television behind or allow payments to
lapse, so one could always find a debtor by establishing where his television was. I do not
think this provision will make it easier to find debtors, nor do I think this sont of bureaucratic
intervention is justified for the purpose of finding people who have incurred debts. It seems
to be a provision left over for a number of years and nobody has ever queried whether it
should be in place.
My frst question is, why not abolish this legislation completely? It represents bureaucratic
interference which only imposes a penalty and does nor change the legal situation that people
may change their names, either by assuming a new name or by deed poll.

It is a question of things growing like Topsy, or moving slowly sideways with regard to the
Registrar General's position. Originally the legislation provided that a person either had to
get a licence from the Attorney General or execute a deed poll, but both were registered with
the Registrar of Deeds. If a person wanted that change noted on his birth certificate he took a
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certified copy to the Registrar General and asked to have the official change noted on his
particulars. The Act was amended in 1980 and the licence in writing was to be with the
Registrar General but it would still be registered with the Registrar of Deeds. A person
changing his name went to the Registrar General to get the licence, then to the Registrar of
Deeds, and back to the Registrar General asking him to make a note of what he had told him
to do in the first place. That proved to be a very cumbersome procedure, but there was some
logic in it, going back to the original idea of recording all these matters in the one place.
A person would go there for the lodging of any type of public document, as a way of giving
notice to people that that was the situation. There is fairly strong logic in arguing that if the
Government wants to persist with this type of legislation, where the Registrar General is the
person who grants the licence and is also the person who will make some notes with regard to
it, the whole procedure should be conducted at the Registrar General's office. That is
probably a sensible place for people to go if they want to find out the particulars about a
person's change of name. However, I am a little disturbed about this concept - especially as I
understand it was suggested that there may at some stage be a national compilation of births,
deaths and marriages - because it may impose an obligation on people to report a change of
name so that all the particulars can be recorded in the one place. Such a bureaucratic
intervention may not have made much difference to the way in which people lived and
behaved in 1923, but I am concerned that in 1989, with the advent of computers, there is a
possibility for a national compilation of this information about a person's change of name.
What is the public interest in making people report a change of name? The logic is
inescapable for a small incremental change, but when we look at where it has come from and
where it has ended up, we see that the system may be a little like Big Brother.
I am concerned that, with the tendency for Governments to accumulate information in a
centralised way, the ability to use computers, and the fact that information has now to be
provided to the Registrar General, this legislation will get to the stage of being bureaucratic
intervention in the way things are done. I would prefer that the whole Act be looked at to see
whether such intervention is necessary. It has been suggested that under English law one can
change one's surname but not one's Christian name. This Act makes it possible for people to
change their Christian names under licence of the Attorney General, but if that were what the
Government really wanted to do, it could be put beyond all doubt by bringing in an Act to
that effect, rather than requiring people to register that change after the event. I support with
considerable reservations the changes which have been made. The logic behind them is
unarguable from an administrative point of view. However, I urge members to look at the
whole scheme of the Act, as opposed to this Bill, and to ask themselves whether we as a
Parliament should not, rather than fixing up the administrative procedures, get rid of this Act
because it is no longer appropriate.
HON J.M. BERINSON (North Metropolitan - Leader of the House) [4.43 pmj: I am only a
poor old member of Parliament, not an historian. I think I may have to change that if I have
to deal often with Mr Foss, because he keeps asking me for the logical origins of matters
which have been bequeathed to us from, if not prehistoric times, times far beyond my ability
to recall. For example, a few minutes ago he called on me to justify the traditional practice of
Exco appointments for certain people. He is now inviting me to give a reason why we should
have a change of names Act. The only reason I can give is the reason that was given when
this Act was first introduced. As an introduction to my new interest in history. I asked one of
the attendants to bring me the 1923 copy of Hansard. I might say, a bit nostalgically, that
this would not have been necessary if Hon Mick Gayfer were still a member of this Chamber
because he would have done it for us; he would have been able to advise us in some detail
about the origins of the legislation we are dealing with.
Hon M.S. Montgomery: You should take over his role.
Hon J.M. BERINSOM: I am encouraged by the member's invitation, and Mr Foss'
insistence. This will just be a first episode, and I will keep it brief. I confess that I had not
previously looked at the origins of this Bill, and it is of some interest to see what was
worrying the people at that time. I find nothing unreasonable about the suggestion that where
we have a longstanding practice of this kind, it is not a bad idea to go back to its origins to
see whether the original reasons still apply. If they do not, then by all means we should look
to a more fundamental review of the law, even to the point of a repeal, than is the purpose of
this Bill. I mention in passing that this is a process where the Government has
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recently initiated same action, for the first time in many years, and that is why about 50 Bills
are now being considered by one of our committees in a miscellaneous repeals Bill.
In any event, and in the hope that other members might have the same deep interest as
Mr Foss and [ in the origins of this legislation, I refer briefly to some comments made at page
1309 of Mansard of 6 November 1923, where it was said in the Minister's second reading
speech that -

The main object in bringing forward the Bill is to endeavour to do something to
prevent the loss which accrues to the State through men, who desert their children and
wives and leave the State to bear the burden, evading their liabilities by changing their
names from time to time. This is a very important matter. Hon. members will realise
that the last return furnished by the State Children Department shows that the
expenditure involved is 95 625 pounds.

That was, no doubt, not a sum to be sneezed at. However, that was not the only justification
provided. The Minister said also, on the following page -

We Find the same thing prevailing in different directions. For instance, in his report
for the year ended 30th June, 1921. the State Commissioner of Taxation says:-

Evasion of tax - What applies in the Commonwealth equally obtains 'in
Western Australia, and it has been found impossible in some hundreds of
cases to bring such defaulters to book. Last year on one large Government
construction work, over 250 wage earners were found to be defaulters and the
amount of income tax due on their wages totalled over 1 000 pounds.

Hon T. Moore asked, "How many men were concerned?" Hon A. Lovekin replied -

This shows chat 250 men were concerned and the tax involved represented 1 000
pounds. I chink the men referred to were those gentlemen who earn such big wages at
Wyndham.

That is as far as I can go with the history. The member has raised a reasonable question.
There may well be continuing good reasons to justify the retention of this Act. I would not
be inclined to argue for its repeal in a cavalier fashion just on the basis that it is not required
in the United Kingdom, nor in New South Wales or Victoria, or wherever there is a State
without similar provisions, but chat is nof to say that the fundamental issue should not be
looked at. I am happy to take up that suggestion and to refer the matter to the group which is
compiling the miscellaneous repeals legislation, for its consideration. I will of course be
doing that through the responsible Minister. For the time being, though, we do have the Bill
and it clearly makes sense that any person who is involved in complying with the provisions
of the Bill should be able to do so in the one office rather than needing to attend two. On that
limited basis, and that really is all that is involved in this measure, I commend the Bill to the
House.

Question put and pa ssed.

Bill read a second time.

Committee and Report

Bill passed through Commiuttee without debate, reported without amendment, and the report
adopted.

Third Reading

Bill read a third time, on motion by Hon J.M. Berinson (Leader of the House), and passed.

JUDGES' SALARIES AND PENSIONS AMIENDMENT BILL
Second Reading

Debate resumed from 18 October.

HON PETER FOSS (East Metropolitan) [4.52 pm]: I have pleasure on behalf of the
Opposition in supporting this Bill. The reasons for the amendments have been set out amply
in the second reading speech of the Minister for Budget Management.

I particularly wish to support the amendment to section 15 of the Act which is intended to
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ensure that those people who have served the State in a judicial office are nonetheless still
available to provide their services to the State in other respects. We should not miss the
opportunity of taking advantage of their experience, knowledge, authority and general
standing in the community to continue to put them to useful service. I think it has been quite
clear in some States that judges have been able to be extremely valuable in continuing to give
the community the benefit of their services. I am particularly keen to see that because it is
extremely useful.
The other amendments also have a similar result. The amendment to section 2, for instance,
is to allow service in other than a judicial office to count as service as a judge where there is a
similar kind of pension. This deals with a case of a member of the Administrative Appeals
Tribunal who has become a member of the Supreme Court of Western Australia. That,
although it is not a judicial office, has many of the attributes of a judicial office. The
amendment to section 6 is retrospective to I January 1989; this is, of course, to pick up an
appointment which has already occurred and make certain that a person appointed to the
Royal Commission into Aboriginal deaths is not disadvantaged.
I have been told that the amendments to section 13 arise because that section is no longer of
any further value. I take it that the meason for that is that section 13 of the principal Act dealt
with people who, immediately prior to commencement of the Act, had retired from the office
of a judge and were receiving a pension under an Act specified in the first part of the
Schedule. It does not take a great deal of imagination to work out that people who prior to
1950 had retired as judges are unlikely still to be drawing a pension. I take it that every
person who previously was affected by that section is now dead and obviously that section
can be removed.
The only question!I have - I think it is correct and it is a question I have in my mind rather
than one I am posing - is whether the Governor is the correct person to exempt in writing a
person who is entitled to receive a pension, rather than perhaps the Chief Justice. It is a
question that one cannot really argue particularly one way or the other. It may be that it
would be easier for the Chief Justice to do this, simply because he would have a better idea of
what is proper or improper so far as the ideas of the profession are concerned as to the type of
work that an ex-judge should enter into, rather than the Governor who obviously would have
to seek advice. When it says "the Governor" it probably means the Minister for Budget
Management who himself would have to seek advice. However, if the Minister for Budget
Management has no problem being the person who is applied to - and he no doubt would
speak to the Chief Justice - as long as he does not see any difficulties in following that
procedure then I have no difficulties with the clause as drafted.
I commend this Bill to the House.
Question put and passed.

Bill read a second time.

Committee and Report
Bill passed through Committee without debate, reported without amendment, and the report
adopted.

Third Reading
Bill read a third time, on motion by Hon J.M. Berinson (Minister for Budget Management),
and passed.

ACTS AMENDMENT (REMUNERATION OF GOVERNOR) BILL

Second Reading
Debate resumed from 17 October.
HON GEORGE CASH (North Metropolitan - Leader of the Opposition) [4.59 pm]: The
Opposition is prepared to support this Bill, which seeks to change the current method used to
determine the Governor's salary.
Members would be aware that the Bill intends to require the Salaries and Allowances
Tribunal to determine the remuneration of the Governor of Western Australia having regard
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to a number of factors. Those factors include the tax exempt slamus of the Governor's salary,
the overall package of benefits that attaches to the office of Governor, the remuneration of
other State Governors around Australia and that of the Governor General, and the
remuneration generally of the judiciary and other senior officers of the Public Service.

[Questions without notice taken.]
Hon GEORGE CASH: The Bill before the House will change the method of determining the
salary of the Western Australian Governor. I have already mentioned that the Salaries and
Allowances Tribunal will be required to consider a number of matters in making its
determination on the Governor's salary. It is important for members to know the situation in
respect of not only the Governor's salary in Western Australia but also the salaries paid to
Governors throughout Australia. In Western Australia, the Governor is paid at the rate of
70 per cent of the Chief Justice's salary.
The PRESIDENT: Order! There is far too much audible conversation. I ask the members to
cease. It is not only out of order but also rude.
Hon GEORGE CASH: The current salary for the Chief Justice in Western Australia is
$136 029; 70 per cent of that salary is $95 220, which is the salary of the Western Australian
Governor, It is also important for members to note that the Governor's salary in Western
Australia is tax free - as are salaries paid to State Governors round Australia and, indeed, to
the Governor General. That is a matter which will need to be taken into consideration by the
tribunal when it determines the future salary for the next Governor of Western Australia.
The Governor General is paid $95 000. Once again, this is a tax exempt salary. When the
current Governor General was appointed an agreement was made that his salary would be
pegged for five years from the date of his appointment. In other words, no adjustments
would be made in the ensuing five years. In Tasmania, the Governor is paid $91 774 a year,
which equates to 70 per cent of the salary of the Chief Justice of that State. In New South
Wales, the Governor is paid $80 000 a year and in Queensland $74 000 a year.

Hon J.M. Berinson: Do you have the percentages?

Hon GEORGE CASH: I do not.

In South Australia the Governor is paid $56 200 a year and in Victoria $44 500 a year. As I
said, that is a tax exempt salary. On top of that salary Governors are paid other amounts by
way of special benefits attributable to the various positions around Australia.
As I have said, the Governor's salary is set at 70 per cent of the salary of the Chief Justice.
Many people argue that it is time that nexus was broken. They recognise that consideration
may have to be given to increasing the salaries paid to the judiciary in general and if the
current situation continues where the Governor enjoys a salary set at 70 per cent of the salary
of the Chief Justice and the Chief Justice received a salary of $200 000 a year, the State
Governor's salary would rise to a tax free salary of $140 000. While I do not want to take
anything away from the magnificent job that is required of Governors of Western Australia, it
is fair to say that the community accepts that the Governor's salary should not necessarily be
attached to that of the Chief Justice. Extending that argument, at present in Western
Australia, State industrial commissioners' salaries are set at 90 per cent of the salaries paid to
District Court judges. District Court judges at the moment earn approximately $101 215 a
year. An industrial commissioner earns 90 per cent of that salary - $91 093. Motions were
passed at the recent State Labor Party Conference urging the Government to give
consideration to breaking the nexus between District Court judges' salaries and the salaries
paid to industrial commissioners. I assume that matter will be considered by the Government
in due course. It is not unreasonable that the nexus should be broken because many people
argue that, currently, industrial commissioners do not have to justify any increase that flows
to them from a decision increasing the salaries of District Court judges. They receive the
flow on without having to justify it.

It was suggested in another place that there was some value in having the decisions of the
Salaries and Allowances Tribunal's tabled in Parliament in the same way that regulations are
tabled to enable the Parliament to consider the determination and to disallow them in the
same way that regulations are disallowed. I accept the argument that the Parliament would
not want the Governor's salary to become a political football. I accept also that the salary is
really a matter between the Governor and the Premier who represents the Government of the
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day. That was always the situation prior to 1984 when the salaries of State Governors were
set by the Premier after taking advice from various people and from the then Chairman of the
Salaries and Allowances Tribunal.
I do~not believe that there is any need for the tribunal's determinations to be tabled in the
Parliament. I noticed in the debates in another place comments about recent determinations
by the Salaries and Allowances Tribunal. I place on the record that my dealings with the
Salaries and Allowances Tribunal have been very cordial and very satisfactory. However, I
should quickly add that no-one has offered me a pay rise in recent times. I regard the tribunal
as a responsible body. I have had only professional dealings with the executive officer, Mr
Brian Moore. He is a dedicated executive officer of that tribunal and is prepared to accept
advice, not necessarily from members of Parliament, but from professionals who have
significant knowledge in the area of determining salaries for various people.

Hon E.J. Chariton: The situation will improve, Mr Cash, when you are sitting on the other
side of this House.

Hon T.G. Butler It will be a long time before that happens.

Hon GEORGE CASH: I have circulated an amendment. The Salaries and Allowances
Tribunal is not elected; it is an appointed body. The wording of the present amendment
would require the tribunal to determine the Governor's salary and, in due course, publish its
determination in the Government Gazette. I am concerned, from my reading of the Bill, that
the determination by the Salaries and Allowances Tribunal cannot be varied. I said earlier
that the tribunal is a very responsible body and well advised by its executive officer, Mr
Brian Moore. However, given the very special position in which we all hold the Governor of
Western Australia, it would be proper if the Salaries and Allowances Tribunal reported its
determination to the Premnier for his consideration and, if the Premier agreed, he would be
required to advise the tribunal and it would, in due course, publish its determination. My
amendment also gives the Premier an opportunity to disagree with the tribunal's
determination and to make a recommendation in respect of the Governor's salary. It then
requires the tribunal to consider the recommendation and either amend its earlier
determination or, if it is not able to agree to do that, to resubmit its determination.

Hon J.M. Berinson: Have you come across any situation where the tribunal has been
required to seek advice after a determination in other areas?

Hon GEORGE CASK: In relation to judges' salaries, section 7 of the Salaries and
Allowances Act requires that once a determination has been made, the report should lie on
the Table of the House. The House is able to disallow it in the same way as a regulation may
be disallowed.
Hon J.M. Berinson: That is an accept or reject situation.

Hon GEORGE CASH: Yes indeed, but the opportunity exists for the tribunal's
determination to be considered by the Parliament - as the Leader of the House says - on an
accept or reject basis. If it is rejected, the tribunal is obliged to reconsider and submit another
determination. I am not suggesting we go down that track, but that the Governor's salary be
determined by the tribunal in cartying out its functions in a proper manner, and that the
determination be conveyed to the Premier for his consideration. If he were satisfied with the
determination, the tribunal would be advised accordingly, and that determination would be
published in the Government Gazette. That would be the Governor's salary until such rime
that the tribunal considered it was necessary to review the salaries arnd allowances attached to
that high office.

The amendment is a very reasonable one which should enjoy the support of the House. If
anything, it strengthens the position of the Salaries and Allowances Tribunal inasmuch as,
having made a determination which is agreed to by the Premier, there is no further question
in respect of that matter. It would also be comforted by this amendment, knowing that if it
made a detrmination which was not acceptable to the Premier - when I use the word
Premier, I indicate the Government generally - the tribunal would have an opportunity to
reconsider the matter without the necessity for it to be debated in Parliament. The current
wording of the proposed amendment places all responsibility on the shoulders of the tribunal
and it does not provide an opportunity for the Government to indicate its position with regard
to this important decision.
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I again indicate to the House that the Opposition is prepared to support this Bill and I hope
the Government will recognise that the amendment is put forward in a very responsible way
both to offer comfort to the Salaries and Allowances Tribunal in the making of its decision,
and to afford the Government, through the Premier, the opportunity of being involved to
some degree in the final determination of the Governor's salary.
HON J.M. BERINSON (North Metropolitan - Leader of the House) [5.23 pnl: Again, we
are in a position where there appears to be general agreement with the proposals in the Bill
but some absence of agreement - for the moment I do not want to put it more strongly - on a
particular detail. The proposed amendments have been circulated only this afternoon and my
opportunities for consultation have, as a result, been limited. Nonetheless, even on early, and
perhaps incomplete, consideration the prospect the Leader of the Opposition is advancing of
the Premier becoming involved at a late stage of the remuneration setting process is not
attractive. It is also not necessary.

The Leader of the Opposition said - and I do not know whether this is the situation, but I
accept his account of events - that in earlier days the Premier set the salary and consulted
with appropriate people, including the tribunal. This Bill seeks to provide same independent
decision making process; that is, independent from Government. However, undoubtedly the
converse of the process to which Hon George Cash referted would occur; that is, the tribunal
before making a determination would certainly consult others, as it does in the setting of the
salaries of judges, commissioners, senior departmental officers and so on. In the case of the
Governor, I would regard it as almost inconceivable that the tribunal would not include in the
group it consulted either the Premier as such or the Government collectively. If we are to
have an independent process in reality, as well as in form, the way to achieve that is to have
all available input applied before the determination is made, rather than leaving it open
beyond that stage for further input from the Premier.
Frankly I do not know the basis on which a Premier would be expected to respond at that
point. However, the main consideration I put to the House is that the amendment which has
been flagged and circulated in a sense would cut across the concept of independent
determination, which is at the basis of this Bill. We will no doubt go into that further in the
Committee stage, but I thought it might be helpful to indicate the general approach which the
Government takes on this proposal in the course of my reply. Other than that, I thank the
Leader of the Opposition for his acceptance of the general framework proposed by this B ill
and I commend it to the House.
Question put and passed.
Bill read a second time.

Committee
The Chairman of Committees (Hon J.M. Brown) in the Chair; Hon J.M. Berinson (Leader of
the House) in charge of the Bill.
Clauses I to 8 put and passed.

Clause 9: Section SA inserted *
Hon GEORGE CASH: As I indicated during the second reading debate, I intend to move an
amendment with regard to the manner in which the tribunal reports its determination. At
present the tribunal is required to do no more than make a determination and in due course
publish that deternination in the Government Gazene.
The Leader of the House indicated in his response to the second reading debate that he
expected that the tribunal would consult with interested parties. I accept that one of those
parties would no doubt be the Premier. However, the point is that under the provisions of the
Bill as presently drafted, the tribunal would then be required to make a determ-ination, after
having consulted with the appropriate parties, and its detennination may bear no resemblance
to these discussions; and for reasons of its own - reasons to which it is entitled, given its
powers - the tribunal could come down with a detennination which did not necessarily reflect
the salary which the Governiment of the day considered appropriate for this important
position.
I propose to move an amendment which will enable the tribunal to furnish a copy of its
determination to the Premier, who. will be given an opportunity to consider the determination
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arnd either to agree or disagree with the tribunal's finding. I believe that would be a safety
valve which would be readily accepted by the Government. The amendment is not designed
to have the Government interfere with the setting of the Governor's salary, but rather to
provide an opportunity for the Government to confirm the determination of the tribunal
before it is published; or if it is not happy with the determination, to require the tribunal to
reconsider its detrmnination. To not have that safety valve would put the Government at a
disadvantage; to have that safety valve would offer significant advantages to the Government,
without anybody suggesting at any time that there is undue interference by the Government
in the setting of the Governor's remuneration. I have the highest regard for the members of
the Salaries and Allowances Tribunal and for the professional staff advising the tribunal.
However, I remind the Chamber that it is not an elected body as such; it is an appointed body.
It is important, in ensuring that the Governor of this State is paid an appropriate salary within
a total remuneration package, that the Government have the opportunity to comment on the
determination of the tribunal. I move -

Page 3, lines 28 to 30 - To delete proposed subsection (5) and substitute the following
subsections -

(5) The Tribunal shall cause one copy of each determination made under
this section to be given to the Premider who shall, not later than 14 days
from the date on which the Premier receives the determination, inform
the Tribunal that he agrees or does not agree with that determination
and, where he does not agree, set out the grounds for his disagreement
and recommendations as to the alterations that he believes should be
made.

(6) The Tribunal, having considered the Premier's recommendations
following his disagreement with the determination, shall either amend
the determination in accordance with the Premier's recommendations
or reaffirm the determination.

(7) The text of the determination as finally settled shall be published in the
Gazette.

Hon J.M. BERINSON: I have already indicated that I disagree with this proposed
amendment, and there is no need to repeat that part of my argument at any length. Should the
general aim of this amendment be adopted by the Committee - contrary to my advice - I
would want to move an amendment to proposed subsection (6). The issues are pretty narrow;
it really comes down to a question of whether we prefer to have an independent remuner ation
process or whether the Government is given the capacity to intervene. I would prefer to see
the Bill proceed in its original form so as to maintain the element of independence which
underlines it.

Hon ElJ. CHARLTON: I do not have a point of view one way or the other about this
amendment because I believe that in real life the type of proposal that is being put forward in
the amendment probably takes place anyway. Proposed subsection (5) provides that the
determination shall be published in the Government Gazette, but the amendment proposed by
the Leader of the House is that the tribunal shall give a copy of its determination to the
Premier, and he can take action if he does not agree. I do not see the need for proposed
subsection (6) of the amendment because in practical terms, if the Premier says he agrees
with the determination, that will be the end of the story, and if he does not agree, the tribunal
will have the opportunity in the final analysis to make a decision. The tribunal is the
appointed body which has been given the responsibility to make that decision, but it is also
right and common sense that at the initial stages, the Premier be given the opportunity to
inquire into and determine the remuneration paid to the Governor. The Leader of the
Opposition suggests in his proposed amendment that the tribunal will then come back with its
determination, and the Premier can say whether he agrees with it. So he will have the
opportunity, without having to do it unofficially, behind closed doors, to say to the tribunal,
"I think your determination is a bit high, or a bit low." That is an opportunity for that
negotiation or communication to take place. Then, if we do not proceed with the Leader of
the Opposition's proposed new subsection (6), we could proceed simply as laid down by the
Government. I have not spent much time in ensuring that proposed new subsection (6) could
stay as it is and the only problem would be subsection (5) which would have to go in
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afterwards. I would be interested to hear the comments of both the Leader of the House and
the Leader of the Opposition on what I have said.

Hon GEORGE CASH: I appreciate the comments of both the Leader of the House and the
Leader of the National Party. I say to the Chamber again that I believe it is critical that the
Government, in the end, be satisfied that the deternination made by the tribunal is an
acceptable one. I put it to the Leader of the House that the way the Bill is presently drafted
does nor give the Government an opportunity to do anything more than comment after the
event; that is, after the determiination is made.

Hon .i.M. Berinson: I suggest that your amendment cannot lead to a result that the
Government will necessarily be satisfied with at the end of the day, either.
Hon GEORGE CASH: I am prepared to listen to the Leader of the House in respect of my
proposed new subsection (6) because that seems to be where he is having some difficulty.
My proposed new subsection (5) requires the tribunal to cause a copy of the determ-ination to
be given to the Premier. The Premier then has an opportunity to consider the determination,
and if he agrees, to advise the tribunal accordingly; or if he does not agree, to set out his
reasons and require the tribunal to reconsider its position. If the wording of my proposed
new subsection (6) is such that the Leader of the Government wishes to amend it to ensure
that the recommendations of the Premier are carried in a much stricter sense than they are
presently written, I am more than happy to listen to that proposition.

Hon J.M. BERINSON: That really goes entirely contrary to the thrust of what I was saying.
I am. not suggesting that the Leader of the Opposition's proposed new subsection (6) should
be changed to ensure that, if there is a difference of opinion between the tribunal and the
Premier, the Premier's view should prevail, If that were to be the approach, why send it to
the tribunal at all?

Hon George Cash: What proposal do you have in respect of my proposed new subsection
(6)?
Hon JLM, BERINSON: My proposal was much more modest than that, On the pessimistic
assumption that the Leader of the Opposition's general approach were adopted, I would
simply propose that his proposed new subsection (6) should have the words 'in accordance
with the Premier's recommendations" deleted. The reason for that is that as presently drafted
the Leader of the Opposition's proposed new subsection (6) says that the tribunal shall either
amend the determination in accordance with the Premier's recommendations or reaffirm the
determination. It gives the tribunal the black and white option of doing exactly what the
Premier says or ignoring completely what the Premier says and doing what it said in the first
place. What it does not allow for is the flexibility to take into account what the Premier said
and maybe come up with some midpoint sont of compromise. So the amendment I have in
mind is certainly not of the radical nature that the Leader of the Opposition anticipated but
simply to add some flexibility to that process if that is the line we are going to take.
However, I repeat that I would prefer not to go down this path at all.

In response to Hon Eric Charlton, if I understood his comments correctly he is saying that the
Leader of the Opposition's proposed new subsections (5) and (7) between them should be
enough and that we do not need (6) at all. Frankly [ would regard that as leaving the position
in limbo. We would have a provision under proposed new subsection (5) where the tribunal
makes a determiination and the Premier says he agrees or disagrees, but under (7) the
determination as finally settled should be published in the Government Gazette. It is not clear
that the determination is finally settled.

Hon George Cash: Now that you have given an indication as to the words you are seeking to
have deleted in (6) we understand what you are getting at.

Hon J.M. BERJNSON: But Mr Charlton's point was quite different. I think it was that we
do not need a provision which says the tribunal should consider the Premier's
recommendation and either modify' it or not, but that we should just lead it to a position
where it brings down a determination, the Premier says he agrees or disagrees, and then,
without any direction at all to the tribunal as to what it should do with the Premier's
commnents, we jump straight to (7) and say. "Publish your determination.' If we are going to
the Premier after a determination is made it is preferable to satisfy, as the Leader of the
Opposition's proposed new subsection (6) does, what should be done with the advice it is
offering.
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Hon GEORGE CASH: The Leader of the House having explained the flexibility that he
believes is necessary, in due course I will have no problems in deleting the words in line 3 of
my proposed new subsection (6) reading "in accordance with the Premier's
recomnmendations", which would leave that proposed new subsection reading -

(6) The Tribunal, having considered the Premier's recommendations following his
disagreement with the determination, shall either amend the determination or reaff"im
the determination.

That will give the Premier the flexibility to consider it and will then give the tribunal an
opportunity to reconsider its determination. It offers a safeguard to the Government, the
Premier, the community, and I think the Governor also, and all of 'those people are entitled to
be satisfied in respect of the package that is put together when we are considering the
remuneration for that very high office.
Amendment (deletion of words) put and a division called for.
Dells rung and the Committee divided.
The DEPUTY CHAIRMAN (Hon J.M. Brown): Before the tellers tell I give my vote with
the Noes.
Division resulted as follows -

Ayes (14)
Hon IN. Caldwell Hon Max Eva Hon Muriel Patterson Ron DiJ. Wordsworth
Hon George Cash Hon Peter Foss Hon P.O. Pendai Ron W.N. Stretch
Hon E.J. Churton Hon Banry House Mon R.G. Pike (Teller)
Hon Reg Davies Hon N.P. Moore Hon Derrick Tomlinon

Noes ( 13)

Hon i.M. Bernson Hon Graham Edwards lion Garry Kelly Hon Fred McKenzie
Hon J.M. Bmown Hon John Maiden Hon Sawn Piantadosi (Teller)
Mon T.U. Butler Hon Kay Haliahan Hon Bob Thom as
Moo Cheryl Daveniport Mon B.L. Jones Mon Doug Weno

Pains

Ayes Noes

Hon P.M. Loctyer .Hon Mask Nevil
Hon Margaret McAleer Hon Tom Helm
Hon M.S. Montgomery Hon Tom Stephens

Amendment thus passed.
Hon GEORGE CASH: I seek leave to delete the words "in accoidance with the Premier's
recommendations" appearing in proposed subsection (6) of the amendment I have moved.
Leave granted.

Amendment (insertion of words), as altered, put. and passed.
Clause, as amended, put and passed.
Title put and passed.
Dill reported, with an amendment.

PROROGATION OF PARLIAMENT BILL
Second Reading

HON N.F. MOORE (Mining and Pastoral) [5.56 pm]: I move -
That the Bill be now read a second time.

This Bill has been brought to the House in a genuine attempt to overcome a problem which
has confronted our Parliament in recent years, Traditionally in Western Australia,



Parliament is prorogued each year and reopened by the Governor each year. The Constitution
Act has been interpreted to require this course of action. Section 4 of the Constitution states
that there shall be a session of the Legislative Council and the Legislative Assembly once at
least in every year. Consequently we have the situation in Western Australia where
Parliament has its work interrupted every year by prorogation. Prorogation clears the decks
by terminating all business before the two Houses at the time of prorogation. This means that
any Bills or motions on the Notice Paper cease to exist unless restored by resolution at the
next session. Committees which exist at prorogation cease to exist after prorogation.
A brief glance at the dates of prorogation over the years indicates that on most occasions
prorogation has occurred relatively close to the next opening. This has probably occurred
because Governments have sought to give themselves considerable flexibility by allowing for
Parliament to be called together without the need for a formal opening. For a variety of
reasons the present Government has, on occasions, prorogued Parliament immediately after it
has finished meeting. In fact in 1985 prorogation occurred in November while the
Legislative Council was still sitting. Obviously, the Governor, on advice of the Government,
has the power to decide on the date of prorogation, and I do not wish to argue about that.
What I am seeking to do, however, is to modify the effect of prorogation on the business of
the Parliament. Quite clearly the use of committees by the Parliament is increasing
dramatically. We now have three Standing Committees of the Parliament and a number of
Select Committees have been set up during this session.
My colleague, Hon Bob Pike, yesterday moved for the setting up of three additional Standing
Committees of the Legislative Council. This move follows the report of a Select Commuittee
of the Legislative Council which recommended that the Council's work would be enhanced
by the development of a committee system. If we are to continue to go down this path and
develop a commnittee system similar to that which exists in the Senate, it is essential for us to
deal with the problem that prorogation raises. The Senate works on the basis that each three-
year parliamentary term is a session of Parliament and there is no requirement for prorogation
every year. This allows its comnmittees to function continuously between dissolutions.
The Bill before the House, however, does not give each House carte blanche - each must
consciously decide by resolution each year what business on the Notice Paper and which
committees will survive prorogation. It is envisaged that at the end of each session, each
House would debate a motion to decide which business would carry on until the next session.
It would not apply when the Legislative Assembly is dissolved for an election. Obviously the
Bill is oriented towards committee business because it is in committees where most of the
ongoing business will be conducted.
As a member of the Standing Committee on Government Agencies [ have often been aware
of the need for such legislation. In fact I would argue that the period of time between
sessions is probably the best time for committee work, particularly if in-depth inquiries are
being undertaken or the committee needs to travel. The demands of parliamentary sittings
would not interfere with committee work during this time.
The eml applies parliamentary privilege to proceedings on business carried forward. This
means, for example, that witnesses giving evidence and members making comments in
committee deliberations are covered by privilege. To put matters beyond any doubt, there is
an express validation clause covering Acts resulting from Bills dealt with in two or more
sessions. Additionally, and out of sheer caution, clause 5 makes it clear that this Act confers
powers in excess of those that might otherwise be taken under section 36 of the Constitution
Act. There is no doubt that Parliament can legislate inconsistently with section 36. Ta
Parliament is doing so by enacting this Bill, is stated in the Bill itself. There are possibly
other ways of dealing with this problem. We could, for example, adopt the Senate system by
having four year sessions without the need for prorogation every year. However, unless
section 4 of the Constitution was interpreted to cater for this, the Constitution Act would have
to be amended by referendum. Further, this remedy would mean that there would be only
one Address-in-Reply debate every four years and clearly this would disadvantage private
members.
I suggest that the proposals put forward in this eml will adequately and effectively overcome
the problems created by prorogation and will allow parliamentary committees to pursue their
tasks without their activities being terminated at prorogation every year.
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Should the Government proceed to prorogue Parliament in December this year, all of the
Select Committees that have been set up in this session, including those set up at the request
of the Government, will cease to exist in December. Similarly, the Standing Committee on
Government Agencies, the Standing Committee on Delegated Legislation and the Public
Accounts and Expenditure Review Committee will be unable to meet until Parliament
resumes in March or April next year. Such a situation is unacceptable in this day and age of
increasing parliamentary scrutiny of a wide range of issues facing our community - issues
which are of equal concern to the Government and the Opposition.

I trust that members will support the Bill in a bipartisan way so that the work of Parliament
can be enhanced and promoted. I commend the Bill to the House.
Debate adjourned, on motion by Hon Fred McKenzie.

Sitting suspend ed from 6.02 to 7.30 pm

TRANSPORT CO-ORDINATION AMENDMENT BILL

Committee
Resumed from 24 October. The Chairman of Committees (Hon J.M. Brown) in the Chair;
Hon Graham Edwards (Minister for Racing and Gaming) in charge of the Bill.

Clause 9: Section 62 amended -

Progress was reported after the clause had been partly considered.

Hon GRAHAM EDWARDS: We were arguing last night about whether the provision for the
balance of the transport coordination fund to be paid into the trust fund at the end of the
financial year was no longer necessary and whether it was appropriate to repeal section 62(4).
We were arguing also whether it was no longer necessary because moneys that are collected
during the year can be transferred out at any time. That led to some concerns being
expressed. In the main, those concerns related to the administration of the transport trust
fund.
The transport coordination fund that is the subject of this debate is not the transport trust
fund. I understand, however, the Opposition's concerns related to the transport trust fund. I
hope it was not intending to convey those concerns to the fund we are debating.

The balance of the fund at the end of the year generally does not involve a large amount of
money. Last night I indicated it was Mround $12 000. In fact, it was less than that; it was just
$2 794 at 30 June 1989. That reinforces the fact that we are not talking about huge amounts
of money. The balance has been significantly more than that amount only on one occasion
and that was as a result of a specific audit requirement.
It needs to be recognised that what we are talking about is equity, with about a quarter of the
industry-based collections going to the transport coordination fund being raised from aircraft.
While we are talking about only a relatively small amount of money, people in other industry
areas could, at the end of the financial year, say, "Hang on, you are putting that fund into an
area that is used for roads and some of those funds have not actually come from roads.' I
think that is a reasonable argument. The point raised by Hon Eric Charlton was correct.

Section 62(4) of the Act already allows for some carryover in the transport coordination fund.
The procedures for this rely on the words "after providing for the payment specified in
subsection (3)". They are administratively cumbersome as special approval has to be
obtained for the commitments made. For this reason, the provisions of this section have been
used only for large commitments, such as a $3 10 000 subsidy to Kununurra airport which
was budgeted during 1988-89 but which the Shire of Wyndham-East Kimberley deferred
until this financial year.

To obviate money allocated for roads being used on roads, it was necessary to obtain
permission to retain these funds in the transport coordination fund at the end of the financial
year - 30 June 1989.
I argued last night that it was sensible and reasonable to allow for some flexibility. I put that
argument again but with the continuing argument that with the amount of money involved,
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although only measured in $1 000 and $2 000 amounts, in general there is chat principle of
equity at stake. I reiterate the fact that because the moneys that are collected during the year
can be transferred out at any time to the main roads trust fund, there is no compelling reason
for us to retain that provision that this clause seeks to repeal.

I hope that is a bit clearer than it was last night.
Hon W.N. STRETCH: I thank the Minister for going to the trouble of getting those details
for the Chamber. I think ir is a reasonable explanation. I thank him also for the figures he
supplied to me on the under recovery charges levied on the fuel cartage, because that has
been a matter of concemn to the industry. For the sake of members it is worth repeating those
figures. The under recovery charges levied on fuel charges for May 1988 to June 1988
totalled $2 215. From July 1988 to June 1989 - a full year - they totalled $13 672 and from
July 1989 to September 1989 they totalled $7 146. The second pant of the figures are based
on the anticipated revenue for 1989-90 at $25 000. Members will note the increase in that
figure.

To put the whole debate into context, I asked what was the total of collections from the heavy
vehicles, excluding buses, aircraft, and shipping including ferries. It is interesting to note that
heavy vehicle collections for the current year total $3.2 million and for next year it is
proposed the figure will be the same. Omnibuses bring in $246 000, which will remain the
same. Aircraft levies bring in $ 1.066 million, which is also estimated to be the same.
Shipping, including ferries, brings in $2 900, which will also be the same this year. The futnd
therefore totalled $4.552 million in round figures for the current year and will total the same
next year.
My only othe 'r query is whether this is the only source of income going into the transport
coordination trust fund. Is there any provision for other general revenue to be used to cop up
this fund or will it only ever include the total collections from levies?

Hon GRAHAM EDWARDS. Consolidated revenue is another source of funding for the
fund, but I am not aware of the details.
Hon E.J. CHARLTON; I thank the Minister for the information he has supplied. As time
passes there will1 be a significant increase in funds from road users because deregulation is
likely to occur and the extra road transport will result from that, thereby recovering taxes and
charges. In percentage terns, a significant amount presently comes from other sources. It
will, in my opinion, come from under-recovery. The main roads trust fund has a deficit of
$5 million. This is one area chat could be filled from there. We should be aware chat what
has happened in the past will not necessarily happen in the future so far as funding sourced
from road users is concerned. That does not alter the fact that provided the sequence of
events as stated by the Minister occur the new amendments will give the Minister the opt ion
of doing this on a regular basis. That will satisfy everybody concerned until there is a review
and new policy developments to cover the whole Scate transport system. I think things are
looking better in the Department of Transport.

Hon GEORGE CASH: I will not be quite as generous in my comments as some of my
colleagues have been. The Minister has told us that in the past the account has not held large
amounts of money at 30 June; in fact, at 30 June 1989 there was $2 794 in that account. I am
not interested in the amount of money as such but in the principle of whether we should be
allowing the carryover of funds. The Minister talks of the need for flexibility but my interest
is not necessarily in granting flexibility to the Government but achieving accountability.

I cannot see that the clauses in this Bill will provide the accountability that I am looking for.
We are making a mistake agreeing to a system which allows a carryover of money. The
account may have held a limited amount in the past, but I predict that in future we will see
significant sums of money carried over, the reason being that it may benefit the Government,
but it will not necessarily benefit the industry.

In 1985 and 1986 I debated amendments to the Transport Co-ordination Act and during chat
debate in another place I was given certain guarantees by the then Minister handling the Bills.
Those guarantees were broken, so I guess my comments tonight are tinged by the fact that I
have been burnt by Ministers of Transport in this Covernment before, but not by Hon
Grahamn Edwards in his representative capacity as yet.

Hon Graham Edwards: Some people assume chat I have responsibility for transport, but I
cannot understand why.
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Hon GEORGE CASH: I have been burnt before and it is a case of once burnt twice shy. I
believe we will rue the day we agreed to this amendment. However, given the Minister's
explanation, which I believe was given in good faith, I am prepared to accept the situation for
the time being.

Hon GRAHAM EDWARDS: My advice, which I accept, is that the proposed amendments
will improve accountability because the amount of money paid to the main roads trust fund
will be clearly identified as a result of the passage of this amendment. Moreover, details of
the balance in that fund, together with payments from it, will be tabled in Parliament each
year. I hope that puts to rest some of the concerns held by the Leader of the Opposition.
Hon W.N. STRETCH: Along with the Leader of the Opposition, I accept the assurance from
this Minister. I have also been let down previously in relation to assurances given by other
Ministers. I was happy with the explanation given by the Minister tonight until he said that
this fund can be topped up from other revenue sources. That is precisely what caused me
such great concern last night. We are now faced with a fund which could have enormous
sums of money placed to its credit. Section 62(3)(d) of the parent Act states -

such amount as is, in the opinion of the Treasurer of the State, necessary or expedient
to establish and maintain a reserve of moneys to facilitate the carrying out of the
purposes of this Act.

Does that mean that there could be the same situation as applies to the transport trust fund,
that money can be allocated to any other purpose in the general transport fund which is not
related to the levies collected from commercial vehicles, omnibuses, aircraft and shipping
including ferries? The notable exception to that which is not subject to any levy is the State's
railway operation. I am concerned about there being a cross-subsidising issue arising as has
arisen under the fuel franchise levy. I understood that the only source of funding was to be
the collection of levies and was happy with that, but now there is mention of this other source
of top-up funding and I am more worried now than I was at 11 o'clock last night.
Hon GRAHAM EDWARDS: The amount of money we are talking about was $700 000
from the CRF. I am not aware of the areas of funding about which the member is concerned.
He asked whether the funds could be hived off for some other purpose. That can be done
only if that purpose is consistent with the purposes of the Act, and those purposes are set out
in the objects.
Hon W.N. STRETCH: I thank the Minister for his courtesy in allowing time to respond. I
would like to go through the objects of the Transport Co-Ordination Act in more detail, but I
accept that that amount of money is not expected to be increased greatly. While I am aware
that the Minister cannot give a guarantee for the future, I would like him to convey to his
ministerial colleague in the other place our concern that this money should not be used for
other purposes, though still transport related, but bearing no relationship to these levies. I
think the Minister understands my gentle suspicion. We have had our fingers burnt with Acts
such as the Northern Mining Corporation (Acquisition) Act, which seemed harmless at the
time but had a serious sting in the tail. The road maintenance industry generally lost out
badly and road funding suffered as a consequence of the fuel franchise levy in the transport
trust fund. I would like the Minister to express our concern, as I am sure he will, to the
Minister in the other place. Given that he would not anticipate escalations in allocations from
other sources of revenue, we have no alternative but to accept clause 9.
Hon GEORGE CASH: I associate myself strongly with the comments of Hon W.N. Stretch.
He is spot on. The only reason I agree to this clause is basically for the reasons that have just
been stated by Hon Bill Stretch.

Clause put and passed.
Clause 10 put and passed.

Title put and passed.

Report
Bill reported, without amendment, and the report adopted.

Third Reading
Bill read a third time, on motion by Hon Graham Edwards (Minister for Racing and Gamning),
and passed.
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JUSTICES AMENDMENT BILL
Committee

The Chairman of Committees (Hon J.M. Brown) in the Chair: Hon J.M. Berinson (Attorney
General) in charge of the Bill.

Clauses I to 13 put and passed.
Clause 14: Sections 177 and 178 inserted -

Hon PETER FOSS: I move -

Page 7. lines 22 to 29 - To delete the lines and substitute the following -
[77. Evidence in proceedings under section 172, other than a hearing

referred to in subsection (4)(b) of that section, may be received in the
form of an affidavit sent by facsimile transmission if -
(a) the production of the original affidavit would cause a delay in

determining the complaint; and
(b) it is necessary having regard to the purposes of section 172(l)

to avoid any such delay.
This amendment is designed to delete a provision for the giving of hearsay evidence where it
is necessary to have regard to avoiding any delay. I am pleased to say that my amendment
has the support of the Government. Instead of hearsay evidence, the provision is for an
affidavit to be forwarded by facsimile transmission. The alternative would be the production
of the original affidavit, which would cause delay, and this amendment is necessary in order
to avoid such delay.
Hon J.M. BERINSON: I take the opportunity to confirm that this amendment is accepted by
the Government.
Amendment put and passed.
Hon PETER FOSS: I move -

Page 8, line 22 - To delete the words "verbal service of the Order" and substitute the
following -

service in accordance with the following subsection

This amendment should be read together with the further amendments on the other side of the
supplementary Notice Paper. It is dependent upon the other amendments being made.
Section 178 provides for what is called verbal service on an order. The effect of a restraining
order is that an activity by a person which would otherwise be lawful becomes unlawful. As
presently drafted, the Bill provides for those circumstances where there has been an attempt
to serve a copy of an order on a defendant but it has not been possible to do so. In those
circumstances verbal service can take place by doing two things: Firstly, by informing the
defendant of the restraint imposed on him by the order; that is not by reading the entire order
but giving him virtually a summary of the order and telling him where he can obtain a copy
of the order.
The Opposition is concerned that this is certainly a very broad departure from the ordinary
rule that applies with regard to the service of orders, because it has to be appreciated that the
effect of a restraining order such as this is to stop a person doing something which would
otherwise be lawful. Therefore it is important that people know precisely what they are being
stopped from doing. To do this verbally, even under the best of circumstances, is not a
satisfactory way of communicating the terms of an order, especially if the terms of the order
are complicated.
The measons given against making the changes suggested by the Opposition are twofold. I
should firstly explain the alternative proposed by the Opposition, which is that the police
officer says to the person on whom he is seeking to serve the order, "I want you to stay still
until such time as I have given you the details of the order." If the person does not cooperate,
the policeman can take the person into custody and this will give him the opportunity to use
his two-way radio or a telephone to communicate with the police station in order to get the
detail of the order. The police officer would have to communicate with the police station to
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get the detail for the purposes of a verbal service order anyway. He would not be carrying
the detail around in his head. That is not an unusual situation nor is it different from what
would be required under the Bill as it is presently drafted.

The police officer then has to write down what happens. Again, that is something he would
have to do after communicating it verbally, because policemen have to keep a record of what
they do. It would be the only sensible way in which he could tell a court afterwards what he
had told the defendant, The Opposition says that if the policeman is going to write it down, it
would be better to write it down before and then be absolutely certain what the person has
received because the police could hand over what they have written down. It would be better
to do that than to write it down afterwards, when the policeman has to remember what he
said. This at least means that the person has in his hands a copy of what he has been told.
That is useful for two reasons. It is not easily immediately to comprehend what one is told.
The fact that everything has been said to a person does not mean that the person has
comprehended it; the person might need to read it a couple of times in order to comprehend
it. In addition, the person may also seek legal advice on it. It is easier to seek legal advice on
something one has received and for a solicitor to advise the person on the consequences of
what the person was told if the person has it written down. It is also sensible to do that
because it cuts out the possibility of an argument at a later stage over what the person was
told. That is really getting away from the main intent of the provision, which is to prevent a
person from doing a certain action. The Opposition says that from fairness, sensibility and
sheer administrative benefit, it is far better that it be written down and given to the person.

The objection of the police to this course of action is as follows, "Well, if I have to restrain a
person he may get violent. Some of these people are large and unwieldy." The problem
about that is that the police deal with people like that all the time. It is quite likely to be the
consequence of having a restraining order served on the person that the person may very well
have to be restrained immediately. If the person will niot stay still and do as he is told when
the policeman says, "Stay here for a moment while I give you this order," he is probably also
the sort of person who will not pay too much attention to a restraining order once he has been
told about it. With that sont of person there is every possibility of a confrontation shortly
thereafter anyway. I do not think that is a valid objection. If the person is that type of
person, that is part of a policeman's job anyway, and he will probably have that problem as a
result of the restraining order. If he is not that sort of person, I cannot see that there is a big
problem with it.

The second reason given is even more difficult; that is, that policemen do not like to write
down magistrates' orders because they are often very complicated and difficult. If it is an
order which is too difficult and complicated to write down, how on earth can it be
communicated to a defendant verbally and comprehended by that defendant? When one
keeps in mind the fact that at least a policeman has some familiarity with legal forms and
processes, whereas the defendant in every possibility has had no experience of the legal
processes at all, it seems quite extraordinary that it could be proposed that an order too
complicated for a policeman to write down should be communicated verbally to an
uninformed defendant. That assumes that this is all happening under the most delightful
circumstances - a pleasant day, with everyone quiet and calm and with nothing to disturb the
ability to communicate easily. However if this is happening in the middle of the night and
agitated people are involved, the possibility of communicating an order verbally under those
circumstances would be extremely difficult.

This is simply going through a legal fiction. I will explain that term. A "legal fiction" is
where something is done and it is deemed that it has been effected so that the next step can be
done as if it had been effected. The law often used legal fictions as a way of getting around
the fact that nothing has actually been done. I believe that this would be no service at all - it
would be a legal fiction that the person had actually been served - and therefore he could be
proceeded against in the manner which would be used against him had he been served. It
would be nice for everybody; we could all pretend the person had been given adequate notice
because it says in the legislation that it is a "form" of service and therefore we could say that
the person has been served. The fact that this Bill, if enacted, would say he had been served
does not, [ believe, mean that he has been served. It would be extremely unjust for the
penalties visited upon people who disobeyed restraining orders to be visited upon a person
who had been sewved in this fashion.
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The CHAIRMAN: Order! Is the member speaking on his amendments to all three of those
clauses? Is the member incorporating all three?
Hon PETER FOSS: Yes I am. The first one does not make sense without reference to the
others.

The CHAIRMAN: I appreciate that but the question before the Chair is to delete the words
".verbal service of the order". I have allowed the member to continue referr ing to the three
sections of his amendments. That is what the Committee is discussing.

Hon PETER FOSS: That is precisely what I am doing. As I indicated to members, this
amendment makes no sense unless one looks at the two amendments to clause 14. This one
merely refers to the procedure contained in subclause (4).

The police officer does not necessarily have to carry this out on the spot. It may very well be
more convenient to take the person into custody and then to take him to a police station. For
obvious measons that may be a better place in which to communicate with whoever has the
order and to have the appropriate stationery and place in which to write the things down and
pass them over. If the policeman thinks fit to convey the person to a police station and keep
the person in custody in order to do all the things to which I have referred, we propose with
this amendment that he be informed in writing. This is exactly the same as the Government's
proposal in the Bill. Essentially, what is proposed by the Government and by the Opposition
is that the information be conveyed in writing. The rest of it is really procedure; that is, how
to go about doing it. We suggest that the procedure should be that a person be taken into
custody or dealt with in a place that is more convenient. There is a precondition to the use of
this provision; that is, that the conduct which would be prohibited by an order has occurred in
the opinion of the police.. It does not have to have occurred, the policeman may have the
opinion that it has occurred or has formed the opinion that it is likely to occur imminently.
So, either the policeman believes the order has to be served now as the prohibited conduct
has taken place, or he believes he must serve the order quickly as it is likely to occur.

It has been suggested by the Attomey General that it be served in accordance with
subsecrion4, if the amendments are to be made. I am happy to accept that drafting alteration
so that the amendment will now read -

service in accordance with subsection (4).

It is a minor drafting mailer which was drawn to my attention by the Attorney General.

Hon I.M. BERINSON: I oppose the amendment. As Mr Foss proceeded to approach this on
the basis of dealing with all issues covered in the various amendments listed up to clause 4, 1
will do the same. I confess that it is hard to be passionate either in defence of the Bill as
drafted or in opposition to the amendment which Mr Foss proposes. Both courses of action
have their advantages, but it is equally true that both have their disadvantages. The
advantage of Mr Foss' amendment is that it ensures the person concerned receives the order
in writing. The disadvantage is in the process of achieving that the way is open to take a
person into custody without arrest and without demonstration of any offence. It is true that
custody might be on the street or in the police car, but this amendment quite specifically
allows the conveying of a person to a police station. It is an extraordinary thing to do. It is
equivalent to an arrest without an arrest and without an offence. Not only that, it will be done
without the sort of precautionary measures one might expect to accompany a measure as
radical as this. Mr Foss says - and I agree with him - that verbal service constitutes a broad
departure from the ordinary rule of service. What we have to compare with this at the
moment is the broad departure from the ordinary rule of service of taking a man off the street
wherever he is and conveying him to the lockup and holding him there pending receipt of the
material required to provide him with verbal service of the order in writing. That is the
balance of advantages and disadvantages. I do not say that it is a black and white case or
clear cut, but I say it is a question of balance.

If!I am asked on which side of the balance I would suggest the Chamber should come down
on, it is on that side of the balance that does not involve depriving a man of his liberty, which
is the effect of the amendment. I referred a few moments ago to the absence of precautionary
or protective measures. I approach this part of the problem with the analogy of another Bill
that is before the House at the moment which also involves measures out of the ordinary. I
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refer to the Bill providing for detention of.drunken persons without arrest. Members who
have taken an interest in that Bill will know that persons who are taken into detention for that
particular purpose are provided with specified protection. For example, they cannot be
questioned on other matters while they are detained for drunkenness alone. There is no such
protection here from the advantage that could he taken of the situation when a person is in
police custody - that especially applies in police custody at a police station without being
under arrest. It is because of that combination of circumstances that the question of the
balance arises. I urge the Chamber to stay with the Bill as it is drafted and not move in the
direction of the amendments which Mr Foss has listed, which all involve custody in one form
or another.

Hon PETER FOSS: The point raised by the Attorney General was not the point given to me
as the basis on which the police opposed my amendment. I accept in part the point that a
person should be given the opportunity, in the first instance, to wait - I think that is how I
originally drafted it. As I originaly drafted it, it stated that a person should be asked to wait
until the police officer was able to inform the person, but it was only when a person refused
to cooperate that the person could be taken into custody.

Hon J.M. Berinson: I do not think that changes it.

Hon PETER FOSS: If the Attorney General does not think it changes it, I would not bother
to make that amendment.

Hon J.M. Berinson: That would involve what I was saying before.

The CHAIRMAN: Order! Itris very difficult for Hansard to take down the transcript with a
two way conversation such as that taking place.

Hon PETER FOSS: The Attorney General stated that it would be appropriate to amend the
legislation by giving a person a preliminary opportunity without taking a person immediately
into custody - I have no objection to such an amendment. I did contemplate inserting that in
the amendment, but decided it was not necessary to do so and it was deleted during the course
of the drafting. Having removed it from my proposed amendment I certainly have no
objection to that provision being included in the Bill. I understand that the Attorney General
is of the opinion that that course of action would not make any difference to the basic
principle. If he wishes to include a preliminary step prior to the person being taken into
custody, I have no objection.

It is always at the discretion of the police officer whether he takes a person into custody. It is
open to him to advise a person that he has an order for service on him and he will have to
wait until he gives it to him. This provision is to cover people who have been evading the
service of an order. It is predicated on the fact that reasonable effort had been made to serve
an order on a person and it had not been able to be carried out. We do not reach this stage
until such time as reasonable efforts have been made. As a precondition to this clause we
have a defendant on whom it has not been possible to serve an order.

A far better way to do it is to cake similar action to that which was taken in the Acts
Amendment (Detention of Drunken Persons) Bill; that is, to take the person into custody and
to advise him what he will do. Otherwise, we will have a far worse situation whereby a
person is about to be taken into custody for breaching an order, the terms of which he does
not know. It is the most difficult problem of all. I have used the term "legal fiction"
deliberately, and I mentioned in the second reading debate that the Attorney inserted inverted
commas around the word "serve". Verbal service really is not service; we are kidding
ourselves if we think that it is. It is a legal fiction to enable us to do things we do to a person
after he has been served an order. It is a mailer of balancing the two things. [ am far more
concemned about a person being criminally penalised - he can be sent to gaol for the breach of
an order such as this. I would rather a person be given an opportunity to be served that order.
He is then taken into custody and told exactly where he stands. If he then breaches it, he can
be sent to gaol for doing so. We are salving our consciences and not solving the problem if
we believe that verbal service is service. We have pretended to go through the motion of
service when, in fact, we have not done so. I would rather a person be taken into custody for
which there is no record or fingerprinting.

Hon J.M. Berinson: Then ther is no protection against that person.

Hon PETER FOSS: I do not tink it is right to fingerprint a person who is taken into custody
for this.
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Hon J.M. Beririson: Is there anything to prevent his being questioned?

Hon PETER FOSS: On what?

Hon J.M. Berinson: On any other matter. There would not be.

Hon PETER FOSS: There is noting to prevent him from refusing to answer. We cannot
prevent policemen from asking questions.

Hon 3.M. Berinson: You can prevent them from asking questions at police stations if they
are not prepared to go to a police station. Here, there is no choice.
Hon PETER FOSS: The Attorney General is taking it a little further. The person is taken
into custody for such period as is reasonably necessary in order to inform the defendant in
writing - if he takes time to question him on something else it is not such period as is
reasonably necessary in order to inform the defendant in writing.

Two things need to be balanced: The possibility of a person being subject to criminal
penalties for disobeying an order of which he does not know the terms because the police
have gone through the form of serving him and, alternatively, taking that person into custody
for the purpose of informing him in writing of what it is he should be doing. The crimainal
penalty is a far more serious consequence than being taken into custody for the purpose of
being told something.

Hon 3.M. BERINSON: As my interjection was cut off in half course, I am sure quite
properly, I should give some indication for my reasons that Mr Foss's suggestion that a
preliminary opportunity before the custody provisions apply is not helpful.

It appeaxs to me that to simply change the amendment by providing a preliminary opportunity
for the person to volunteer to stop and wait for service and, only then, the police being
justified in taking himn into custody, either there or to a police station, is for all practical
purposes to construct something which is the equivalent of an offence out of a refusal to wait
for an order to arrive for personal service. There have to be stronger reasons than that to
justify taking a person into custody whether to a police station or out of it.

We have already spoken about some of the protective provisions which are not included in
the legislation. There is nothing to preclude questioning and, for example, there is no access
to the Bail Act. There is wide scope for argument as to what is a reasonable time that a
person can be held for the purposes of obtaining an order in writing. All these problems start
to accumulate and they are accumulating in the context of custody.

I put it to the House that an excessive framework is being suggested for the problem that we
are trying to address. There is one other conceptual difficulty with Mr Foss's suggestion that
it might be enough to give a person a preliminary opportunity to stop and wait because, if the
person is prepared to stop and wait, there will be ample time to provide him with not only the
verbal service at which this clause is directed, but also the verbal advice which is required by
proposed new section 178(4)(b) as to where a copy of the order, or variation of order, may be
obtained. In other words, if a point. is reached where the person is prepared to take that
preliminary opportunity, nothing more is needed. Therefore, we do not achieve anything by
going down that route.

It is reasonably clear that I will not persuade Mr Foss to my point of view and he will not
persuade me to his point of view. I believe the detriment of the custody approach is greater
than the uncertainties of the verbal service approach. In those circumnstances I am almost
inclined to say that it might be better to be less heroic than either of us is at the moment and
put the whole question of verbal service and the custody question aside rather than going to
the worst of the two alternatives currently available.

Hon E.J. CHARLTON: Is there any abuse of content between the time of verbal service and
when a person is taken to a police station for service in writing? Is what has been said to the
person charged by that verbal service instead of written service?

Hon .J.M. BERJ.NSON: The Bill recognises the fact that when service is given verbally there
must be a capacity to accept something less than the precise terminology of the order. I
would not think that the general provisions we are looking at are of such complexity as to
create a problem, especially considering that it is part of the verbal service that there be
verbal advice to the person as to the availability of the order in writing.
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Hon E.J. CHARLTON: Having served a person verbally, when is it envisaged that the
written form will be presented, because it is obvious that in some cases people could be a
lung way from a police station or a place where there is a facility to make the service in
writing?

Hon PETER FOSS: I do nor think a preliminary procedure is worthwhile and that is one of
the reasons why I left it out. I dealt with that matter becauise the Attorney General raised it
and I thought that if it satisfied him I would not have an objection to it. I contemplated it
originally and removed it from the draft which I presented. I agree that there is no point in
having the intermediate step. I do not believe questioning is available to the police because
the custody is only to enable them to inform the defendant of the service in writing, so it is a
purpose built custody and it would be an abuse of the system if they did otherwise. They
cannot take a person into custody for any other purpose.

The question of bail is a furphy as it obviously takes less time to get the order and write it out
than one needs to apply for bail. The concept of applying for bail under this legislation is
quite extraordinary. As to what is "reasonable time", that is a question of fact and I do not
see a problem with what is a reasonable time to write out a notice because we are working on
the basis that a person cannot be kept for longer than a reasonable period and it is up to the
police to show that it was a reasonable period, which is time enough to get in touch with
someone who has the order. Under those circumstances I cannot see a problem.

Amendment put and a division called for,

Bells rung and the Committee divided.

The CHAIRMAN (Hon Jim Brown): Before the tellers tell [give my vote with the Noes.

Division resulted as follows.-

Ayes (1 1)

Hon George Cash Hon Peter Foss 1-on P.G. Pen"a Hon D.J. Wordsworth
1-on Reg Davies Hon Barry House Hon R.G. Pike Hon W.N. Stretch
Hon Max Evans Hon Muriel Patterson Hon Derrick Tominson (Teller)

Noes (14)

Hon J.M. Beujuson Hon 2.1 Chariton Hon B.L. Jones Hon Bob Thomas
Hon J.M. Brown Hon Cheryl Davenport Hon Ganry Kelly Hon Doug Weain
Hon TO. Butler Hon Grahamn Edwards Hon Samn Piantadosi (Teller)
Hon I.N. Caldwell Hon Kay Hallahan Hon Tom Stephens

Amendment thus negatived.
Clause, as amended, put and passed.

Clause 15 put and passed.

Clause 16: Sections 183 to 2061 repealed and sections 183 to 206E substituted -

Hon PETER FOSS: I move -

Page 11, lines 22 to 24 - To delete the words "only if it is shown to his satisfaction
that there is a prima facie case justifying an appeal on one or more of the grounds
specified in section 186" and substitute -

unless he considers that the appeal is frivolous or vexatious or that the grounds
of appeal advanced do not disclose an arguable case

The effect of this amendment is to pick up the precise wording of the report of the Law
Reform Commission on which many of the amendments are based. Thbe commission was
unsure whether there should be any restriction at all on the right of appeal. Having asked that
question, the commission camne to the conclusion that appeal should be by way of leave only.
To justify that, the commission wrote to the former Chief Justice and asked him for his view.
His reply was quoted in the report, and I referred to it during my speech to the second
reading. The commnission adopted the argument of the Chief Justice in that instance, and
incorporated it in its report. It is to the effect that leave would only be refused if the appeal
were frivolous or vexatious, or if the appeal did not disclose an arguable case. The view was

3769



taken that one should normally have a right of appeal, but that right should not be subject to
an application for leave. However, having decided an application for leave should be
allowed, the reasons for refusal. should be to prevent a frivolous or vexatious appeal, and to
make sure the case was arguable. The commission gave the example that a judge should
make sure that everything was in order.
The difference between the case to be presented in support of an appeal under that rule and a
prima facie case is that to establish a prima facie case one must go a little further. One would
have to show an arguable case, which is the second part of my amendment, but there is a big
difference on the facts. The judge must be satisfied an appeal is not frivolous or vexatious.
A prima facie case involves some sont of examination of the facts to see if they add up to a
prima facie case. For instance, in an application for an injunction one does not have to show
a prima facie case; all one has to show is that there is a serious case to be tried. A prima facie
case means that if no further evidence is called the applicant might succeed. A greater
examination of the facts is required than that required by my amendment.

This clause is not only an infringement of the right of people to appeal, but also it is
administratively incorrect. It is necessary to examine all the facts twice. It is a strange
procedure, and nothing but a screening process to cut out frivolous appeals and appeals which
have not been put together properly. What we are asking the judge to do here is to go into the
facts, which is administratively bad, and we are depriving people of the right of appeal by
requiring them to obtain leave. The Law Reform Commission and the former Chief Justice
of Western Australia made recommendations which appear to make good legal and
administrative sense, therefore I propose that we accept their recommendations and make the
amendments suggested to clause 16.
Hon J.M. BERINSON: I concede that the Bill at this point does involve a departue from the
Law Reform Comm-ission report, and that in turn had the support of the former Chief Justice
whose views have been quoted on a number of occasions. While this Bill departs from those
views, it implements the former Chief Justice's suggestion that appeals should continue to be
by leave. The Bill retains not only the grounds of appeal which are currently in section 197
of the Justices Act, but it also includes in the proposed section 186(l)(b) a wide ground of
appeal to ensure that there is no room for an applicant with a genuine basis of complaint
being refused an appeal because the grounds of appeal are too narrow.

The change from the line taken by the Law Reform Conirnission was deliberate and was
included in the first instance at the suggestion of the Solicitor General. The present Chief
Justice was also consulted during the drafting of the Bill and he made several suggestions
which were adopted. The Chief Justice did not raise any objection to the provision in
proposed section 187(1).
There are several reasons why the Bill differs from the Law Reform Commission's
recommendations. Firstly, members will note that the terms of proposed section 187(1)
which Hon Peter Foss proposes to delete is not new language so far as this legislation is
concerned. It is based on the present wording of section 197(I)(a), and in particular its
requirement of a prima facie case. The proposed section 187(t) is not intended to change the
current practice under that provision which gives a wide application to the term "prima facie".

Secondly, it is appropriate that the onus should be on the appellant to show why an
application for leave to appeal should be granted. It gives the court scope to reject frivolous
appeals. In this respect the present Bill minrors the present legislation, and it is the
commission and Mr Foss' amendment which propose the change.
Thirdly, members will see that section 190 of the Bill proposed to retain the right of an
applicant to appeal against the refusal of leave by a single judge to the Full Court of the
Supreme Court.

Fourthly, as presently drafted, proposed section 187(1) expressly refers to the grounds of
appeal specified in section 186. The amendment does not refer to section 186. The proposed
amendment may well have the effect, perhaps unintentionally, that the grounds in section 186
would not be applicable to an application for leave to appeal under section 187, and that
would be most undesirable.

I have summarised as best I can the reasons for support of the Bill as drafted and the reasons
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against the adoption of the Law Reform Commission's approach which Mr Foss has
submitted by way of amendment. [ therefore urge members to support the terminology of the
Bill, and that involves the rejection of this amendment.

Hon PETER FOSS: I understand the Attorney General referred to proposed section
197(t9(a). It does not appear in proposed section 197(t)(b). More importantly it does not
appear in proposed section 183. The Law Reform Commission has suggested abolishing the
previous methods of appeal, which were the ordinary appeal and appeal by way of order to
review to substitute one ordinary appeal, subject to leave. That is a compromise between the
two procedures. It picks up the concept of an automatic right of appeal from one and the
concept of having leave from the other. I could well understand that the current Chief Justice
did not pick this change from the LRC report because I missed it in the first instance. It
would be helpful if in the future departures such as this are clearly specified in second
reading speech, and reasons then given.

It is clear there is a moulding of two different procedures. The LRC gave this matter
considerable thought. In fact it spent considerable timne discussing the matter; it even
discussed whether there should be leave at all. The LRC was tempted to come down on the
side of not having leave but it was persuaded otherwise, and the basis upon which it was
adopted was that suggested by the former Chief Justice who specifically turned his mind to
the reason for it, which was specifically accepted by the LRC. The LRC was fairly august in
its membership; its chairman was the present Chief Justice.

Hon J M. Berinson: Now, you see, if the present Chief Justice is prepared to change his
mind, you ought to be a bit more flexible.

Hon PETER FOSS: The present Chief Justice is a busy man, just like me, and without it
being pointed out to him did not pick up the change. [ nearly missed it too, and apologise for
not picking it up earlier. The present Chief Justice made the recommendations, so we should
not pay too much attention to the fact he did not comment on it at all. I suspect he did not see
it. The present Chief 'Justice and the other members, who are eminent members, considered
the matter and came down in this form. It is an important amendment and the Chamber
should adopt the provisions of the LRC report unchanged.

H4on J.M. BERINSON: I point out that the. Bill departs from the LRC report in more than one
respect. In particular it departs in respect of the grounds specified in proposed section 186.
The LRC recommended there should not be any specification of permissible grounds of
appeal. It then went on from there to recommend an approach in line with Hon Peter Foss'
amendment. However, the Bill specifies grounds of appeal and certainly I have received no
suggestion from the various professional bodies to which these drafts are always submitted,
nor from the judges any indication, of criticism of that approach. Once the grounds are
specified in proposed section 186, one moves to proposed section 187, which links back to
the specified grounds. Admittedly the specified grounds are as broad as one can get because
of proposed section 186(l)(b) which provides other reasons than those strictly specified
which may justify an appeal. Nonetheless, proposed section 187 liniks back to proposed
section 186, and having departed from the LRC recommendations on proposed section 186,
proposed section 187 in its drafted form would appear to be the more appropriate. [ refer also
in this context to the provisions of proposed section 187(4) to the effect that -

An order granting leave to appeal shall1 show the ground or grounds of the appeal and
subject to section 192, the appeal shall not be heard or determined on any ground that
is not shown in the order.

Putting all of those together I believe the move away from the draft and towards the
amendment proposed by Hon Peter Foss would leave us with an inconsistency we could well
do without.

Hon PETER FOSS: Members are probably staggering under the impact of an
incomprehensible argument at this stage. Hnwever the Attorney General has just put forward
a nonsensical argument. In fact it is an argument to the contrary of what he has expressed by
putting the specific grounds in proposed section 186(l)(a). That makes it more likely that
one should have the type of amendment that I am proposing. It is more difficult to appeal if
one has to meet specific grounds than if one does not have to meet them. I agree with the
Attrney General that they are broadly phrased. This amendment picks that up perfectly well
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because it says "unless he considers that the appeal is frivolous or vexatious, or that the
grounds of appeal advanced do not disclose an arguable case". That plainly links back to the
ground set out in proposed section 186(1). There is no inconsistency there at all. It is a real
ftuphy and a legal nonsense. I confess that most members would have difficulty in following
that because of the legal nature of the argument. I think that argument is to the contrary of
what the Attorney General said.
Amendment put and a division taken with the following result -

Ayes (13)
Hon I.N. CaldweUl Hon Max Evans Hon P.G. Pendal R-on W.N. Stretch
Hon George Cash Hon Peter Foss lHon R.G. Pike (Tellfer)
Hon E.J. Charlton Hon Barry House Hon Derrick Tomlinson
Hon Rieg Davies Hon Muriel Patterson Hon D.J. Wordsworth

Noes (12)
Hoa J.M. Beiinson Hon Kay Haan Hon Bob Thomas
Hon J.M. Brown Hon B.L. Jones Hon Doug Wenn
Hon T.G. Rudter Hon Garry Kelly (Teller)
Hon Cheryl Davenport Hon Sam Piantadosi
Hon Graham Edwards Hon Tom Stephens

Pairs
Ayes Noes

Hon P.H. Lockyer Hon Mark Nevill
Hon Margaret McAleer .Hon Tomn Helm
Hon N.F. Moore Hon Fred McKenzie
Hon M.S. Montgomery Hon John Halden

Amendment thus passed.

Clause, as amended, put and passed.

Clauses 17 to 20 put and passed.

Shedule put and passed.

Title put and passed.

Bill reported, wiith amendments.

HERITAGE ENHANCEMENT AND PRESERVATION BILL

Second Reading
Debate resumed from 6 September.

HON KAY HALLAHAN (East Metropolitan - Minister for Local Government) (9.04 pm]:
This is an important issue, but the Government has yet to be convinced that it can be dealt
with in an adequate manner by the Bill before the House. Members must keep in mind the
fact that the Governent is doing an inordinate amount of work in this area and will bring to
the Parliament immediately after the next recess a very comprehensive Bill which will be far
superior to the one which we are considering tonight.

Hon George Cash: It is like the fishing Bill, the Government is always following.
Hon KAY HALLAHAN: In relation to dhe member's interjection, this Bill is really a cut and
paste job of the Government's Bill introduced in 1987. I think the Leader of the Opposition
was quite incorrect and unaware of the subject matter.

Hon George Cash: You must not have read the Bill.

Hon KAY R-ALLAHAN: This is an emotive issue which attracts a wide range of discussion
in the community, and that probably explains why the Opposition is cutting and pasting a
Government Bill in a fairly inadequate manner.
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There are two reasons why the Government does not find itself in a position to support the
Bill: One is that the Government will soon bring comprehensive and serious legislation into
this House; and, secondly, this Bill is inadequate to do the job it purports to do. As flagged in
the debate aready, it is a difficult area in which to legislate to find a balance due to the
interests of the people who have an estate which may be culturally and historically valuable.
Also, it may be against the community interest to remove a dwelling or building - or a built
environment as they are often referred to now. In 1976 a Bill was introduced by the Liberal
Party Government which failed to proceed past the second reading stage, and in 1987 this
Government introduced a Bill that was the subject of many unacceptable amendments by the
Opposition. Since that time a great amount of consideration has taken place with wide
consultation and we will see the result of that work when the Minister for Planning introduces
the 1989 Bill.
I belleve that Opposition members have a genuine interest in this matter, even though ihey
are grandstanding with the Bill before the House tonight. Nevertheless, we all have a great
interest in the matter of our heritage although there is a difference in how effective we are in
doing something about it; but perhaps the Goverrnent has the benefit of more recent and
comprehensive experience. This matter is so important that we do not need a ginmnick like
"B ill's Bill". I am sad to say that is what we are looking at here tonight. Mr Pendal has read
his electorate well in thinking it is interested in the matters of this nature, but if he had been
serious he would have waited for, or given his support, to the Government's new legislation
in a bipartisan way.

Hon P.O. Pendal: We waited for two years and you did nothing.

Hon KAY HALLAHAN: That is an inaccurate statement, for it took the Opposition
members a long time to get their amendments together in 1988. I would prefer the double
check the Government Bill offers in that we have taken our time. Nevertheless, we can agree
that it is a difficult and contentious area.
Hon P.G. Pendal: You hate to admit that you have been trumped.

Hon KAY HALLAI-AN: We have not been trumped. The member's interjection indicates
his attitude to the preservation of our heritage - he uses it for political point scoring. The
problem that we have with the Bill today is of his making. If Mr Pendal chooses to throw us
another interjection, that will further clarify his position regarding our heritage.

Hon W.N. Stretch: Your first Bill was introduced three years ago and it was so bad that you
could not go ahead with it.

Hon KAY HA.LLAI-AN: The member should consider his party's Bill which was introduced
in 1976. It really was a long time ago.

I am giving the Liberal Party credit to the extent that Hon Phil Pendal said in his second
reading speech that the matter is difficult. It was a reasonably mature statement on his part.
Nevertheless, we are faced with a Bill which will not do the job required to be done now and
in the future to protect the meagre heritage and environment which we have inherited. People
who have had the opportunity to travel to Europe would have experienced the wonderful
heritage that those nations have and noticed the great difference when compared with
Australia. We have not had the same consciousness about our great inheritance.

There is a oneness about wanting to protect our heritage, but we need to agree on legislation
that will do it. The criticism I have about this Bill is that the Opposition took the
Government's 1987 Bill and took the teeth out of it. In that Bill there were 81 clauses and in
the Opposition's Bill, 25 of those clauses have been removed and five others inserted. I am
told there are inconsistencies in the way that has occurred which makes one question the
member's understanding of his Bill. I do not want to get into personal denigration, but there
are some serious inadequacies and inconsistencies in the Bill we are considering tonight.

This Bill can be regarded virtually as a voluntary Bill and it will cause great problems. I
understand that about 70 per cent of the national estate is privately owned and this B ill
affords those properties no protection. This Bill concentrates on the three levels of.
Government owned property - about 30 per cent of our national estate. That is the reason I
am very critical of the Bill and it makes me wonder how serious is the Opposition -

Hon P.G. Pendal: Very serious indeed.
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Hon KAY HALLAHAN: - in supporting Hon Phil Pendal's Bill.

Another worry about the Bill is that it virtually removes the major incentives which would be
enticing to private owners. I am'sure that the retort from members opposite will be that there
are incentives, but they are minor by comparison. That is a great worry because there would
have to be negotiations with people, and there must be incentives for people in the legislation.
There has to be sympathetic development of buildings. We all know that buildings live while
they are being used and maintained. That use may need to change with the times. Incentives
could be available through bonus plot ratios, planning and transferable rights. I do not know
whether it has been intentionally done, but it is not included in the legislation and it is a
disincentive, and the Bill will not do what it is claimed it will do.

Hon D.J. Wordsworth: Will your Bill have real incentives?

Hon KAY HALLAHAN: I appreciate the member's interjection because the plea I make
tonight is that if we are all of one mind and want to protect our heritage, thinly spread as it is
across the State, why do members not wait until the Government's eml is introduced into the
other place after the next recess break and consider the possibilities in it? I think members
would find that the strengthening up in that Bill, which is absent from this Bill, would be
agreeable to them. It is no good having a Bill which does not provide the protection which it
purports to do.

Hon P.C. Pendal: It means you have not read the Bill.

Hon KAY HALLAH-AN: Interjections from Hon Phil Pendal usually relate to someone not
reading something or not knowing something; that is an accurate observation of mine.

It is important that we have incentives for sympathetic developments. It is no good Hon Phil
Pendal saying that this Bill protects buildings when, quite frankly, it does not. On
examination members will find that the B ill is a voluntary measure by which people can
transfer from the secondary listing to the primary listing.

Hon PCI. Pendal: That is absolutely true.

Hon.KAY HALLAHAN: The building that is taking place behind the Weld Club would
make one nervous. There is no protection for the Weld Club.

Non D.J. Wordsworth: I am glad you are supporting the Weld Club.

Hon P.G. Pendal: There is no protection for it at the moment.

Hon KAY HALLAHA": In two. weeks' time a Bim will be introduced in the other place
which will give real protection. I accept that members opposite will react to what I am
saying, but this is an inadequate Bill. If members are serious about it they should wait until
the Government's Bill is introduced and then reach an agreement between what is in this Bill
and the Government's Bill. It would be a sign of real commitment from all members in order
to achieve the best outcome.

Hon DiJ. Wordsworth: Are you sure you are not using confiscation in your Bill?

Hon George Cash: Why not come up with constmuctive amendments now rather than kid us
on that you wil introduce a eml?
Hon KAY HALLAHAN: I know Hon George Cash is the Leader of the Opposition but he
did not come down in the last shower - although I sometimes wonder whether he did not
come down a few showers ago!

Hon George Cash: I have a very good relationship with you.

Hon KAY HALLAHAN: Is this emotional blackmail?

The Bill will be available in a very short time and there is no point in this exercise of
considering either the amendments Hon Phil Pendal wants to make or the Government
putting up its amendments. I hope it is not true, but the Opposition deleted from the
Government's BWl 25 clauses - it took 56 clauses out of 81 and it is now saying that I should
run up amendments tonight. As difficult as it may be for the Opposition members they
should wait until the Bill is introduced in the other place. They may be pleasantly surprised
and find it is a Bill with which they will be happy to be associated. I do not want to be
aggravating because it is an important issue. Both sides of this H-ouse have acknowledged
that it is difficult to get protection for some marvellous properties which we have had a
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history of letting go by awfful neglect and wilful damage. As a commuunity we need to come
to terms with this matter, 'and tha? will cake a lot of goodwill'on the part of everyone
concerned.
Without saying anything detrimental about the Bill, I must say that I become short tempered
with people who put Bills together hastily. This Bill is a case of gross plagiarism.

Hon W.N. Stretch: When Hon Phillip Pendal has cut 50 clauses from the Bill? You have to
be joking! Your Government is the biggest environmental vandal we have seen.

Hon KAY HALLAHAN: Members opposite take the cake, but I will not turn this into an
aggravated debate.

The PRESIDENT: Order!

Hon P.O. Pendal: Who pulled the stables down?

Hon KAY HALLAHAN: Who is storing the bricks? I point out to Hon Bill Stretch, who I
thought was listening intelligently, that 81 clauses camne befor&'the Parliament in 1987 and
Mr Pendal has seen fit to take on board 56 of those. That is why I talk of plagiarism; he has
the temerity to do that and then not provide protection for our heritage needs! That is the real
worry. We must at this time in our history introduce some means to protect the estate. The
reason the Government cannot support the Bill before the House is that it will be bringing far
stronger legislation before this House for it to debate. I say that with great confidence and
after great consideration of what is before us tonight and what will be coming before us in the
future. Also, this Bill is quite inadequate and it would seem that on that score we ought to
consider whether we continue with it. I appeal to Hon Phillip Pendal, because of his personal
investment in this Bill -

Hon P.G. Pendal: Will the Minister clarify what she means by "personal investment"?

Hon KAY HALLAHAN: 'Hon Phillip Pendal has put the Bill forward with his name
appended and has made a strong speech about it. I am talking of his personal investment, I
make that quite clear. However, he might consider adjourning this matter in the interest of
preserving our heritage arid waiting to see the other Bill. If he did that we could then
consider both Bills together and reach'a reasoned outcome. The Government will nor support
this Bill.

HON REG DAVIES (North Metropolitan) 19.23 pml: Unlike the Minister, I acknowledge
this Bill as a major and comnprehensive piece of legislation which examines ways in which we
can at long last ensure the preservation of our natural and cultural heritage. I congratulate my
colleague, Hon Phillip Pendal, on his initiative in bringing this Bill before the House. I am
pleased to support it. We have been waiting for years for such legislation.

As Hon Phillip PendaJ pointed out in his second reading speech, the Opposition has not
introduced this B ill as mere tokenism and is quite serious in seeking to redress past inequities
where significant places and artefacts have been lost to the people of Western Australia. We
are conscious that once these things are gone, for whatever reason - whether in the name of
money or progress - they are lost forever. There has been an absence to date of an Act
seeking to protect our national estate and cultural heritage. The result of that has been the
sacrifice of many significant places, some forever, because of their destruction. Yet still
places are at threat out in the community at the moment.

[ understand it is the intention of the Western Australian Government to cash in on the Percy
Markham collection of veteran cars which was sold to the people of Western Australia. I am
sure that the intention was the preservation of those vehicles for our cultural heritage. The
Governmnent was happy to take possession of these magnificent relics of our past and did so
at a sum far below their market value. By allowing these cars to be bought by the State I am
sure Mr Markham was under the misguided impression that the Government would act as
their custodian. I am sure that he did not see these cars being sold to get money to help fund
this Governiment's financial misadventures.

l am sure Mr Markham thought that these beautiful cars would be kept forever for the people
of Western Australia. In this enlightened age, almost into the 1990s, there is still no national
heritage register to give a hint of intention to realise on items which are the property of the
people of this State. I am delighted, therefore, with the proposal for an innovative two
register system which will ensure, the listing of both Government and privately owned items
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which constitute our heritage. Certain incentives are to be given to encourage restoration and
preservation. A member opposite has said that the Government owned dwellings would
receive automatic listing on the primary register.
When Hon Phillip Pendal introduced the Bill he described it as a circuit breaker saying that
the eml seeks to overcome past difficulties in respect of resolving what to do with privately
owned dwellings. It is acknowledged that we all want to save our old buildings and the eml
before us seeks to have privately owned heritage buildings entered on a secondary register
with the inducement of financial and taxation concessions to bring about the eventual
upgrading of these buildings to the primary register. This is a great idea. I ask Mr Pendal to
consider the option, in addition to the loans, grants and other monetary incentives, of council
rates, which are usually the responsibility of property ownets, being waived with the councils
regaining their losses from. the State Government. That would represent a further incentive to
owners to look alter and restore privately owned dwellings.

If we are serious about this matter we will introduce incentives to keep parts of our heritage.
It is obvious that financial inducements will need to be monitored to ensure compliance with
preservation requirements. Concomitant with provisions to be enjoyed by owners will be
embargoes at the discretion of the heritage council. Financial assistance will serve both in the
utilitarian sense and by helping to reinforce the belief that the Government and taxpayers
recognise the imnpontance of maintaining our heritage. I endorse the involvement of members
of the wider communiity with the heritage committee - that is a great idea to involve as many
people from the community as possible. The commnittee will establish an agenda for
appropriate action. I take the point made that Hon Phillip Pendal has proposed an
amendment which [ certainly endorse. However, I do not believe having a representative
from the Department of Local Government on the comm-ittee will be truly representative of
local government.

I like the idea that local councils nominate their representatives; it will be truly representative
of local councils. The two register system will ensure that this or any subsequent
Government is compelled to preserve those items of our past which are public property, and
there will be no grounds whatsoever for debate or for destruction by any bankrupt
Government, either now or in the future. To date the people of Western Australia have been
made to accept that they are victims of the progress of this Government, but they do not want
to remain in this disadvantaged position. Our national heritage is well worth preserving, and I
ask members to support this innovative Bill.

HON (;ARRY KELLY (South Metropolitan) [9.31 prnl: It is a great honour to debate this
legislation today, the 373rd anniversary of the first recorded landing of Europeans on
Australian soil in 1616. Dirk Hartog left pewter plate at Cape Inscription on the island which
bears his name. I guess [ can thank Hon Phil Pendal for proposing this piece of legislation, if
only to record that significant part of our heritage on this its 373rd anniversary.
Hon George Cash: At least you are a little more generous.

Hon GARRY KELLY: I believe in giving praise where it is due, and in this case it is due to
the member for providing that opportunity.
Tonight we are debating what steps to take to protect our valuable built environment heritage
in this State. This Bill does not go anywhere near the core of the problem in providing the
protection to conserve our valuable and unique heritage. Although the word is rather
overworked, the B ill could be described as a Clayton's B ill.

Hon Tom Stephens: A Pendal eml is the same as a Clayton's Bill.

Several members interjected.

The PRESIDENT: Order!

Hon GARRY KELLY: This Bill is an example of plagiarism. It is based on the 1987
Government Bill, which contained 81 clauses. Mr Pendal has taken 56 of them, added five of
his own, and the result is what the Minister described as a cut and paste job. The eml is a
fraud and is technically inept. it has errors and inconsistencies which I do not think should
be acceptable in any piece of legislation produced by this Parliament. It goes nowhere near
doing the job of protecting our heritage. The Bill has the potential to lead to a total freeze on
development on all places currently classified by the National Trust or on the
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Commonwealth's national estate register. This is a draconian approach, contrary to the spirit
of the Government's intention, which is to retain heritage values by facilitating sympathetic
developments. Mr Pendal said in his second reading speech that this eml represents a circuit
breaker and will lead to better conservation of heritage places. On the contrary, it is a bit of a
monster. It proposes the complete sterilisation of places on the primary register; they cannot
be touched. Members who have had any dealings or involvement with local government,
either in the past or the present, should know that the primary register will include many
places owned by local authorities throughout the State. They will be placed on the primary
register without consultation, and those councils will have to deal with the Heritage Council
if they want to do anything to those buildings.

Hon P.G. Pendal: They were to be confiscated under the Government Bill.

Hon CARRY KELLY: That is absolute rubbish, and the member knows it. I make the point
that during the second reading debate it became quite clear that while Government and other
publicly owned buildings, whether owned by local government or the State Government, will
be placed on the primary register automatically, private buildings will be placed on the
secondary register on a voluntary basis. That wml go nowhere near protecting and conserving
the heritage values of those buildings. We could describe those examples as technical
inadequacies in the Bill. The Bill also contains inappropriate administrative processes. The
Opposition's eml binds the decision-making process of the proposed Heritage Council to the
National Trust. The Government is quite prepared to consult the National Trust and seek its
advice, but even Mr Pendal must concede it is absurd for the Government to depend upon
outside voluntary organisations for authority to carry out his decisions. At the end of the day
the Government must take responsibility for those decisions. If it is to take that
responsibility, the Government must make those decisions; it cannot delegate that
responsibility to a voluntary body,

Several members interjected.

Hon GARRY KELLY: However well qualified and well meaning, at the end of the day any
decisions made in this or any other field on behalf of the Government have to be made by the
Government; it cannot delegate its responsibilities to a private body.
Hon P.G. Pendal: Do you mean like demolishing the stables; that sort of Government
decision?

Hon GARRY KELLY: I understand the stables had been damaged by vandals.
Hon P.G. Pendal: Exactly; by Bob Pearce.

Hon Kay Hallahan: Rubbish; that is outrageous!

Several members interjected.

Hon GARRY KELLY: The member knows it.

Hon P.G. Pendal: He signed the order.
Hon Tom Stephens: You are the people responsible for the Barracks; don't come talking to
US.
Several members interjected.

The PRESIDENT: Order!

Hon GARRY KELLY: This problem of confiscation seenms to loom large in Mr Pendal's
thinking. Clause 58 of Mr Pendal's Bill requires both Houses of Parliament to approve any
compulsory acquisition for heritage purposes. One would concede that is a pretty
cumbersome mechanism to achieve that result; it is completely inappropriate in the
circumstances. We use those mechanisms to look at the vesting of A Class reserves, and for
the purpose of changing or allowing variations to them. However, for the public acquisition
of property under heritage legislation that is extremely cumbersome and inappropriate, The
Public Works Act has for a long while been perfectly adequate and has effective
accountability mechanisms built into it in order to deal with the problem of compulsory
acquisitions.

Hon DiJ. Wordsworth: How do you think we should acquire buildings like that?

Hon GARRY KELLY: In the event, it would only be used as a last resort. Rowever, if a
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building is to be compulsorily acquired we can use the Public Works Act, I do not see any
problem with that because protections are built into the Act.

The Minister said that after the recess the Government would introduce its own
comprehensive legislation which would adequately address this sensitive area. I do not think
members should be worried about the Government's approach in this very delicate area
because the matter will be handled sensitively and carefully. Any notion of compulsory
acquisition will be considered as a last resort. Having been involved with the working party
responsible for the drafting of the Government legislation, I know the legislation has a
comprehensive provision for encouraging people to preserve heritage buildings in private
ownership and I know that the legislation will obviate the need to resort to the sort of
provision referred to.

Hon Reg Davies in his contribution to the debate referred to the "natural" environment. I
may have misheard him because in this legislation we are talking largely about the "built"
environment. We are not talking about the preservation of arte facts; we are basically talking
about buildings.

ALl members in this place would acknowledge the need for some sort of effective heritage
legislation to be on the Statute books. There has been a heritage committee working in this
State for the better part of 12 years but it has not produced even a mouse. In the meantime
the heritage value of this State, particularly in the City of Perth, has been - I was going to say
".slowly but surely" but it is rather quicker than that - eroded and degraded to an alarming
extent. That is particularly the case in the Perth central business district and along St
George's Terrace, which has suffered at the hands of an unsympathetic council because of an
inadequacy of laws to protect the buildings which once graced the area.

Hon DiJ. Wordsworth: It is a bit rough blaming them.

Hon GARRY KELLY: Someone is to blame. I thinkc Parliament should also take some
blame because it did not enact laws to protect buildings, and there was a lot of inertia.
However, in many ways the best orgartisation to have slowed down the destruction of
heritage in Perth was the Perth City Council, and it did not do a good job. For example, the
preservation and restoration of the Palace Hotel attracted a lot of publicity over the years. I
am not certain that what is there now is the old Palace Hotel; in fact, I think it is not.
However, a far better hotel, the old Esplanade Hotel, was ripped down virtually ovemight. I
often wonder what the haste was in pulling down that building so quickly, because a great
hole was left in the ground for two or three years before any development occurred on the
site. To a large extent the Perth CBD has suffered at the hands of unsympathetic developers.

However, there are other buildings of significance throughout the State. For example,
Fremantle, a city close to my heart, has a council which is very keen to have heritage
legislation in order to protect particularly the west end of the City of Fremantle. The
legislation before the House tonight will not do that. It does not properly address the
preservation of buildings in private ownership and it puts too strict a control on the
preservation of buildings in public ownership. We do not want a sterilisation of
development; we want sympathetic development in order to retain heritage value. I do not
think the Government wants - and I certainly do not want - buildings preserved as museum
pieces. We want such buildings to be preserved as living, working buildings; we want them
to be retained and made usable by people in the various facets of their daily lives. That is the
important thing. That is the beauty of Fremantle, which is a well preserved nineteenth
century Victorian port city that retains low rise old buildings. By a combination of good luck
and management those buildings are still intact and it is important that their survival be
guaranteed. The passage of the legislation proposed by Hon Phillip Pendal will not do that.
The Government's legislation will be more comprehensive and sympathetic and will allow
the retention of old buildings. When these buildings are retained they will be working
buildings, not museum pieces that people go and look at now and again.

I ask the Opposition - if it is serious about having effective heritage legislation on the Statute
books - to consider the Minister's suggestion to adjourn the debate pending the introduction
of Government legislation in the Assembly after the recess. There is no doubt the Bill will be
introduced then, and if the Opposition wants an assurance, I will give it mine. I have been
working on the Bill -
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Hon George Cash: We would expect a Bill to be introduced now that Hon Phillip Penda] has
introduced his Bill-
Hon Kay Hallahan: Mr Pendal does not set the agenda. Let us get that straight.
Hon George Cash: Hon Eric Charlton set the agenda in respect of a fisheries Bill. You
followed that all the way.

Hon CARRY KELLY: Let me rejoin the debate. Despite who may or may not be setting the
agenda, what will be lost by adjourning this debate now and seeing what happens following
the recess? If lightning were to strike, and the Government's Bill were to vaporise with all of
its copies being lost, and if it were not to be introduced when the session resumed, there
would be nothing to prevent Hon Phillip Pendal recommenicing debate in this place. This
State wants real heritage legislation which will look after both public and private buildings
and which will provide the incentive to produce working buildings and not museum pieces.
I urge the Opposition to consider the Minister's suggestion and seek an adjournment of this
Bill pending the introduction of the Government's legislation.

HON J.N. CALDWELL (Agricultural) [9.50 pm]: I do not want the debate adjourned
because I have something to say about this Bill.
Hon Kay Hallahan: That is a good enough reason.

Hon J.N. CALDWELL: I wondered whether I should talk about two heritage Bills during
this debate because the Minister seemed to be anticipating what would come before us with
the Government's Bill and discussed that as well.

Hon RUG. Pendal: Good point!

Hon J.N. CALDWELL: The purpose of the Bill is basically the same as the Government's
1987 legislation, with some very major differences. Why has the Government put its
legislation forward only since an Opposition Bill was introduced? We have seen an example
of that happening with Hon Eric Chariton's fishing industry Bill. He went and saw what was
happening to the fishing industry in the north and put a comprehensive B ill to the Parliament;
suddenly the Government geared up and decided to put one up as well. It seems that that is
happening again.

I am hilly supportive of any move to preserve heritage buildings and their surroundings. I
see in Mr Pendal's second reading speech that he referred to the stables alongside the old
Swan Brewery being bulldozed. I am not sure whether that is a good example of
Government vandalism as these buildings were desecrated by fire. However, the rebuilding
of those stables would be mare pleasing to the eye than the restoration of the brewery site
taking place at the moment.

Hon W.N. Stretch: Hear, hear!

Hon J.N. CALDWELL: I did not read the 1987 Bill, but this Bill has one facet of which I am
very much in favour. Mr Pendal said in his second reading speech that, and I quote -

The fundamental weakness of the Labor Government's Bill introduced into the
Legislative Assembly two years ago was just that. It listed in a schedule hundreds of
privately owned heritage places, and then envisaged using quite horrendous powers
over those buildings.

In other words, it was saying that private ownership of these buildings would have no control
over what happened to them. I do not know what will happen wit the Government's Bill,
but I will be interested to see whether it has the same provisions regarding private buildings -
especially as 70 per cent of buildings that are listed are privately owned.

Hon Kay Hallahan: That is a worry.

Hon .J.N. CALDWELL: These are things we must look at. I noted from towards the end of
Mr Pendal's speech that he said that the Opposition signals its preparedness to amend the Bill
to improve the Bill. As 70 per cent of buildings that are listed are privately owned, will we
give them an incentive to register on the first register? This will be an enormous cost to
society and to the Heritage Council and I wonder how it will be funded, as this could get out
of hand.

Hon Kay Hallahan: Would you support an adjournment, M~r Caldwell?
A?2011-0
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Hon I.N. CALDWELL: I have not finished my speech yet.

Hon J.M. Berinson: The Minister was not suggesting that we adjourn before you finish your
speech.
Hon Kay Hallahan: Never!
Hon I.N. CALDWELL: I am a little concerned about the composition of the Heritage
Council of Western Australia. 1 feel that 10 members would be too many as a committee
definitely works better - does it not, Mrts Jones?

Hon B.L. Jones: Our commuittee seemed to work very well.

Hon i.N. CALDWELL: They work well with a limited number of members; 10 is certainly
not a good number.

Hon Kay Hallahan: Very wise, Mr Caldwell.

Hon J.N. CALDWELL: If the Heritage Council seconded people to talk to it, it would be
better if it comprised a small number. I suppose that could be altered in this Bill.
Referr ing to the heritage buildings. I have become very close to the buildings in the Albany
area which were the first settled in Western Australia. Albany has some magnificent heritage
buildings and it is extremely pleasing that the town has seen fit to restore and maintain the
majority of them.

Hon Garry Kelly: Are they privately owned?

Hon I.N. CALDWELL: I know a lot of them are.

Hon Garry Kelly: Does the council not own them?
Hon J.N. CALDWELL: Probably some of them are owned by the council and some are
owned privately, but the Town of Albany is very concerned about what happens to its
heritage.

I refer to Mr Kelly's point when he said that he did not want museum pieces. We want them
to go hand in hand with the private buildings; we need museums as they are a tourist
attraction.

Hon Garry Kelly: If it is a working building, it will help to pay the bills.

Hon I.N. CALDWELL: It helps, but we definitely want museums - the Town of Albany has
many. Albany started working to preserve its heritage buildings when, some years ago, Tom
Waddel was flattening the Freemasons Hotel in Albany. Twelve months later he went broke
and left a very ugly scar in the main shopping centre of Albany. That stirred the Albany
residents to action and made them extremely aware of what could happen to their town, and
from then on the buildings in the town of Albany have been preserved extremely well. Some
of the pleasantly restored buildings such as the fort buildings were derelict and almost at an
irreparable stage, and they have now become one of the major tourist attractions of the town.
These buildings were opened in April before I left that town. I had my office there and I
presented the visitors' book to the fort of Albany and the Governor was the first to sign it. It
was one of his last official functions as Governor. From that day until now some 2 000
people have signed the visitors' book over six months and it is pleasing that it has become a
popular tourist destination.

The old flour mill in my home town of Katanning has been restored and is attracting many
tourists. It is a credit to the people in the town. It is extremely important that we preserve the
buildings which had some significance in bygone years in order that people will want to visit
them. I am very much aware of the necessity of a Bill such as the one before the House. I
am not sure whether it is perfect, but the Opposition signals its preparedness to amend the
legislation.

The Bill contains about 80 per cent of the clauses contained in the Government's Bill which
was introduced in 1987. Hon Phil Pendal has taken out some of the anomalies which existed
in that Bill and has added other clauses to it.

Hon Kay Hailahan: He has taken out the strength.

Hon I.N. CALDWELL: It would be acceptable for the Government to amend this legislation.
I am concerned about a couple of the clauses, but the National Party supports any legislation
that deals with the preservation of our herage.
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HON PETER FOSS (East Metropolitan) [10.02 pm]: I would like to take up on the theme
ended on by Hon John Caldwell. I make a very earnest plea to the Government on this point.
I am making a sincere effort -

Hon Kay Haliahan: Rhubarb!
Hon PETER FOSS: I ask the Minister to listen to me.
Hon Kay Hallahan: Be serious please.
Hon PETER FOSS: The Minister has not heard what 1 have to say. I suggest that she listen
to what I have to say and then she will be in a position to comment.
Hon P.C. Pendal: It is an arrogant Government.
Hon PETER FOSS: This is a sincere effort to try to reach common ground, but I
acknowledge that there will be areas on which we will disagree and -

Hon Garry Kelly: I agree with that.
Hon PETER FOSS: - there will be areas on which we will have views in common. I ask this
Parliament to enact legislation at least for those areas on which we have a common view in
order that the heritage is preserved in those areas, and only to put off those parts of the
legislation on which we cannot agree. I would hope that all members who are concerned
about the heritage of Western Australia would at least accept that as a basis for proceeding
now. That is what I am asking and it is not an unreasonable basis upon which to proceed.
Hon Phil Pendal has indicated that he is prepared to accept amendments to the Bill.
Hon Carry Kelly: It is unamendable.
Hon PETER FOSS: The biggest difference between the Opposition and the Government is
this: The Opposition does not accept any heritage legislation which compulsorily affects the
property of a private individual.
Hon Carry Kelly: Rubbish!
Hon PETER FOSS: The reason is that whenever we have legislation of this nature it is
important to weigh up, on the one hand, the benefits to the State and the way in which we can
achieve those benefits and, on the other hand, consider the burden imposed on the individual
by achieving those benefits. We should consider it from a practical point of view. The
Government's attitude is that it believes it is right to do this compulsorily. However, if it is
done comnpulsorily full compensation will have to be made. As Hon John Caldwell pointed
out, from a practical point of view to give adequate compensation to the people the
Government would put on its list would not be witin the financial constraints of this
Government.
Let us look at the differences between the Government and the Opposition. Let us not argue
about them; on this occasion, in the interests of this State, we should concentrate on what we
agree.
Hon P.C. Pendal: Quite right.
Hon Kay Hallahan: He would find it easy to agree with you.
Hon PETER FOSS: I believe the Government and the Opposition should agree to heritage
legislation for Government buildings.
Hon E.J. Charlton: Are we agreed on that?
Hon PETER FOSS: The Minister has gone quiet. This Bill does deal with that. Why does
the Minister and the Government not concentrate on this Bill? Let us concentrate on what we
agree on - we both accept that we can agree on this legislation with regard to Government
buildings. We should then put in place the other legislation we have in respect of private
buildings and, at some stage, the Government will persuade the Opposition or the Opposition
will persuade the Governiment on what is the correct way to go.
I feel strongly about doing something, about Government buildings and I do not accept that it
is a matter of leaving it to the Government. Frankly, the rape of heritage buildings in this
State is consistently the action of Governments and the reason is that there are no constraints
on them.
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Hon Doug Wenn: What about the Bunbury silos?
Hon PETER FOSS: I am not saying "this Government", and I will inform the House of the
sorry history of Governments of all persuasions of this State. The fact is that a body which is
not responsible to anyone else has a tendency, when it suits it, to forget its principles and to
allow the heritage of this State to be destroyed. Private individuals have, in many cases,
shown a greater regard for the heritage of this State than has the Government. I will give a
list of some of the buildings that have been knocked down in this State by Governments over
the years. I reiterate that I am not saying that it has been done by Labor Governiments; I am
saying 'all Governiments' and 1I do not believe it is a matter of political complexion. It is a
matter of political expediency and all Governments, at some stage. are guilty of political
expediency. Our heritage is not served by allowing that situation to continue.

Government members may count the buildings I will mention and deternine which
Governments were responsible for knocking them down. Frankly, I do not know whether
that is the relevant inquiry. The relevant inquiry is, have Governments been doing it and are
they likely to continue to do it in the future? The answer to both those questions is yes.
Probably one of the buildings of which members of this Parliament are most conscious is the
one that used to stand where there is now the hole outside this building, and I refer to the old
Barracks. It was one of th e most magnificent buildings of the colonial era of this State.
Hon Garry Kelly: Do you think that it would be knocked down today?

Hon PETER FOSS: I hope not. That does not mean that this is not still happening.

Hon P.G. Pendal: It would not happen if this Bill were passed, Mr Kelly.
Hon PETER FOSS: This Bill would certainly prevent that happening. I hope that it would
not happen again.
Hon Garry Kelly: It cannot happen again, it has already been done.
Hon PETER FOSS: I know. However, such things are still happening. Members should not
believe that such things have stopped happening, and the Barracks was a classic example of
that; a colonial building which was important to our heritage and which was beautiful and a
fitting end to the Terrace was knocked dowifto build a freeway.
The original Legislative Council building was knocked down to build the Agriculture
Department, which was in turn knocked down to build Council House.
Hon Doug Wenn: They kept the stone over the doorway.
Hon PETER FOSS: I will deal with what I call facadism later. I do not remember that
building, which was knocked down by the Government. The building I do remember as an
exquisite one was the original Legislative Assembly building. That was a beautiful building
with high ceilings, hamrmer beam roof and Flemish bond brickwork which was knocked
down to put up a ghastly 60's building - an abomination that is the new part of the
R & I Bank building. That whole block should have been preserved as an example of
Government buildings; it would have been a beautiful block, if properly conserved. In more
recent times the fire brigade building was built after knocking down the only existing
beautiful terrace of houses in the centre of Perth.
Hon Garry Kelly might be interested in hearing about St George's Hall. When it was first
mooted that St George's Hall was to be knocked down I rang the department that was
supposedly responsible for it. I received an assurance that no way would it be knocked
down. It was something of a surprise when I drove past later and saw that it had been
knocked down. I held a particular concern about St George's Hall because it was the first
purpose built theatre in Perth. It was an elegant looking building. It was built in conjunction
with the building next door, which was an office building used, I think, by the education part
of the Health Department.
The reason I happen to know about this is that the firm that built the office building happens
to be mine; the original firm of Stone & Burt built that as its first purpose built office. They
decided they would become entrepreneurs so they built the first theatre next door. That stood
until last year when the whole lot was knocked down, apart from a sad facade, and turned
into a car park. I understand that the reason it was turned into a car park rather than a
building was that they ran out of money. Neither of those buildings should have been
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knocked down, yet there is no existing process to prevent that happening. Governments do
these things and continue to do them. I do not care which Government it is, because until
same sort of restriction is placed on bureaucrats they wvill go out and knock things down.
Hon E.J. Charlton: The one they ought to knock down is on Mounts Bay Road.
Hon PETER FOSS: I will get to Mounts Bay Road. There was only one building on that
road listed by the National Trust, the old stables. [ do not know how they happened to catch
fire but they did eventually. They could have been restored. The brewery has been restored.
I happen to know that the brewery, because brewing material had penetrated all the floors,
virtually needed the whole building to be reconstructed and that is why it is costing so much
to restore. The facade has been left up and the budlding will be rebuilt inside. It would have
taken a fraction of the money to be spent on the old brewery to restore the stables. Instead of
spending money on the brewery, which is not even listed as part of our heritage, money
should have been spent on the stables, which were knocked down. As Hon Phillip Pendal
quite rightly said, it was the work of a vandal, a vandal called Bob Pearce. If the heritage eml
introduced by Bob Pearce had become law he would have been prosecuted for doing that.
Hon George Cash: He is an environmental bandit.
Hon PETER FOSS: It was environmental vandalism. However, he was merely the latest in a
long line of people in Government who have acted irresponsibly towards our environent. It
is hard to resist this opportunity to point out that this is still happening. I am pointing this out
because Hon Garry Kelly made the point that what happened to the Barracks would not
happen today. I hope that would not happen today and it would certainly happen over my
dead body, I can tell members that. Members should realise that this sort of activity is
continuing today. We cannot just say that these things happened back in the times when we
did not have a good attitude to these things.
The old signal box was a wooden building next to the Beaufort Street bridge which was
classified by the National Trust. We were told that it had to be knocked down as part of a
grand plan for the centre of Perth involving a new council centre, a marvellous new city
centre and the idea was sold to us with the sound of wbnderful bells and whistles so that we
could see that these people had a vision for a marvellous new heart for Perth. Do members
know what is there now? A car park. That is an indication of what is a symbol of our city
then we knock down our heritage and put up car parks. It is an example of the cultural
Philistinism of this State that we knock down a listed building and put up a car park.
Hon Garry Kelly: Are you saying that this Philistinism is wholly in the public sector and
does not apply to the private sector, because this Bill ignores the private sector?
Hon PETER FOSS: I am saying to Hon Carry Kelly that I think the principal vandal in this
State has been the State itself. I have already dealt with the theory of why we cannot agree
with the Government's proposition. My plea is to try to get on with those things we agree on
first, and leave those we disagree about until later. Let us try to stop this form of Philistinism
before we lose any other buildings. Just for once, let us try to see if we can cooperate on
matters we agree upon. I would be quite happy to debate all the other things for ever and a
day if necessary, but let us get the things we agree on out of the way first of all.
The signal box is in some ways a marvellous symbol of the attitude of this State; we knock
down a listed building and put up a car park.
A Government member It is a city council car park.
Hon PETER FOSS: This action indicates that we think the car is far more important than our
heritage. The signal box was on railway land which the city now owns. The Western
Australian Government railways permitted the knocking down of the signal box, therefore the
State is responsible. Members opposite cannot get out of it by saying it is a Perth City
Council car park.
The Perth Technical College site was saved only as a result of intervention by members on
this side of the House and Senator Jean Jenkins. It required a considerable effort from Hon
Phil Pendal and Senator Jean Jenkins or we would have lost that too.
Hon P.G. Pendal: That was a WADC project to make a quick quid.
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Hon PETER FOSS: The demolition of significant parts of the Swanboutne Hospital was
another project we tried to stop, but it went ahead. Without any review process, that sort of
thing will continue. The Bunbury old police station, which has been gone for 10 years, still
seems to be listed in the Government's Heritage Bill. I suppose it is not a bad idea to expect
that if things are listed in the schedule people might believe they are still there. I have given
members a number of examples of extremely significant buildings which have been
destroyed by successive State Governments. [ have no confidence that this sort of thing will
not continue.
Hon Gairy Kelly: The Government's Bill will do that more effectively than yours.
Hon PETER FOSS: I have not seen that Bill. We have a Bill we want to get through before
anything more happens. Why can the Government not take the parts of our Bill it agrees
with? Government members would like to be the people who put the legislation through.
Hon BaL. Jones: It is the Government's job to do that.
Hon PETER FOSS: Really? Is that not interesting! Governments should be doing it, but
when Governments do not, it is the right of every single member of Parliament to introduce
legislation. Governments govern and legislators legislate.
Several members interjected.
The DEPUTY PRESIDENT (Hon J.M. Brown): Order! There are far too many intterjections.
Hon PETER FOSS: The Government would like to get the credit for it. Hon Eric Chariton
introduced a Bill on fisheries. We were told to wait, the Government would bring forward a
Bill. When it had had enough time to write one, lo and behold, one turned up. We now
introduce a Bill on heritage. The sincerest form of flattery, so it is said, is imitation. Hon
Phillip Pendal took as much as possible of the Government's own legislation, and he is now
being criticised for that.
A Government member: He took the best bits of it.
Hon PETER FOSS: This is an acknowledgement by him of an attempt to reach a
compromise with the Goverment on matters where we are capable of agreeing.
Hon P.G. Pendal: It is bipartisanship, and you are rejecting it.

Hon PETER FOSS: We are prepared to take a bipartisan attitude on matters we see as being
in common between us. The Government wants to get the publicity for being the good guys
who put the Bill forward. We take the attitude that this is a working Bill which will enable us
to stop abuses by the State Government immediately. The Government is saying we should
wait for a Bill which we have not seen yet and which we know very well will have aspects
which are entirely unacceptable to the Opposition. If the Govemnment wants to bash its head
against a brick wall to prove its Bill is better, its attitude towards the heritage of this State is
lamentable. We are prepared to reach comimon ground with the Government and say, "This
is what we can agree on; this is a way of preserving the heritage at the moment; let us do
something about it now." That seems an eminently responsible and reasonable approach.
We must search for the common ground at this stage, and that is what I urge the Government
to do. We should not try to find points of difference;, the Government should look at Hon
Phillip Pendal 's Bill in a positive manner.
Hon Kay Hailahan: Most of it is ours.
Hon PETER FOSS: That is the point.
Hon W.N. Stretch: Why are you opposing it?

Hon PETER FOSS: The Minister has missed the point. She seems to think this is a criticism
of the Bill. It is a compliment.
Hon Kay Hallahan: it just does not go far enough, do you nor understand that?
Hon PETER FOSS: We should take what we can get. Members opposite should realise that
tis Bill makes a significant difference. The Government says that we do not go far enough;
we take the discretion away from the Government. I have given several reasons why the
Government should not have too much discretion. The Governent has shown itself
constitutionally incapable of using that discretion in a proper manner. I ask the Government
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to look at the eml from a positive point of view instead of knocking it. Members opposite are
knocking the eml. If a Bill disagrees with the Government's attitude, members opposite
knock it. If it agrees, they knock that too. Members opposite are not even consistent.
Hon Kay Hallaixan: 'Knock knock, who's there?"
Hon PETrER FOSS: It does not matter if the Bill agrees or disagrees with the Government's
attitude; members opposite will get stuck into it. They are the knockers.
Hon P.G. PendaL: "Knock knock, who's there?"
Hon George Cash: Big knockers!
Hon P.O. Fendal: I hope that is correctly attributed because it was not the mover.
Hon PETER FOSS: This is a very positive piece of legislation and all the Government can
do is say, "Help!" It is obvious the Government can see this Bill as a positive piece of
legislation; that is why it does not want it discussed. The Government realises that if this
legislation is read by the community, people will realise that it represents a genuine effort to
do something about our heritage, and it does not like the idea that somebody else is taking a
positive step.
Hon Kay Hallahan: I thought this bloke was to make a short speech!
Hon Bob Thomas: Absolute rubbish!
Hon PETER FOSS: I am glad we have a positive contribution from the Government side.
"Absolute rubbish!" If members opposite accept that 85 per cent of this Bill is its own Bill,
coming out with that sort of statement sounds like a pretty good comment. I suggest the
Government looks at the Bill again.
Hon T.G. Butler: So 85 per cent of your Bill comes from ours.
Hon PETER FOSS: Members opposite are saying the Bill is absolute rubbish, although
85 per cent comes from the Government's own Bill.
Hon P.O. Pendal The Minister is scowling at him now.
Hon PETER FOSS: We are trying to get members opposite to agree wit us. If they quarrel
among themselves they will never be able to agree with us. At the beginning of my remarks I
was sincere in saying that I would lie members opposite to achieve common ground. I hope
I demonstrated to the House that my remarks were sincere, because when I spoke about the
depredations of Governments over the years I did not spare Liberal Governments. I say that
sincerely.
Hon T.G. Butler: Spare what?
Hon PETER FOSS: Hon Tom Butler was not here earlier; would he like me to start again?
Hon TOG. Butler: Push a button and they react.
Hon PETER FOSS: That is exactly the situation. Hon Tomn Butler reacted to what I said.
Hon Bob Thomas: You are the best performer on that side of the House; I will give you that.
Hon PETER FOSS: That is praise indeed.
The important point which needs to be recognised is that it is not enough to suggest, as the
Government has, that we should wait to see what it puts up. A positive contribution based in
large measure upon something the Government has already put up has been presented to this
place. The Government should use this legislation as a discussion document to arrive at a
form of consensus. I hope that if we cannot manage it in any other area, we can get both
sides of this House to arrive at those points upon which we agree. I could name many
buildings belonging to the State which are at risk and which would be safeguarded by this
Bill if it were passed. I will not name them because I am dead scared that, if I do so,
someone will bulldoze them tomorrow because they might be affected by this proposed
legislation. It is amazing how people react when they think their property rights might be
threatened; the Government itself reacts in a similar way.
However the big difference between Government and the individual is this: If a property is
already owned by the Government, it is ridiculous to knock it down because everybody in
this State, by preserving the building, contributes to the State. It is not a matter of going to

3785



an individual and saying, "You will bear the burden of this preservation." If it is in the hands
of the State we will all jointly bear that burden. The argument for preservation of
Government property is inescapable because ultimately the full burden is borne by everyone
in this State. That is the essential difference between legislation that deprives the individual
of his property and property rights and legislation which restrains the Government. By
restraining the Government one is spreading the burden equally among the people of the
State. It concerns me that on many occasions when it would have been simpiy to preserve
our heritage without conflict between the rights of the individual and the rights of the
Government, we failed to do so.

I urge the House - and particularly members of the Government - to look at this legislation in
a light different from that in which they have looked at it to date. I urge them to take a
positive attitude and where they can, to agree with the Opposition. For once we should work
on a bipartisan basis -

Hon D.J. Wordsworth: I think you are winning. You are getting an audience.

Hon PETER FOSS: Hopefully I will be able to persuade them all. I feel strongly about the
heritage buildings of this State; over the years I have despaired when buildings such as the
old Barracks, the Legislative Assembly Building, terrace houses, St George's Hall and the old
stables were knocked down. The destruction of each of those buildings caused me
considerable upset and pain, as I hope it caused every member of this House. I hope we can
change the situation. It is my heartfelt plea that we do something as soon as possible to stop
this depredation. I hope Government members will once mote look at this Bill and consider
themselves able to assist the Opposition.

Debate adjourned to a later stage of the sitting, on motion by Hon J.M. Berinson (Leader of
the House).

SITTINGS OF THE HOUSE
Extended after ii .O0pm - Wednesday, 25 October 1989

On motion by Hon J.M. Berinson (Leader of the House), resolved -

That the House continue to sit and transact business after 11.00 pm.

M'OTION - HORGAN, TVR JOHN B.

Government Agencies - Payment
Debate resumed from 18 October.

HON J.M. BERINSON (North Metropolitan - Leader of the House) [10.35 pm]: Taking
advantage, Mr President, of your previous advice on a similar matter, I move -

That the House resolve itself into a Committee of the whole House for the purpose of
considering the motion.

Question put and passed.

Committee

The Chairman of Committees (Hon J.M. Brown) in the Chair; Hon George Cash (Leader of
the Opposition) in charge of the motion.
Hon J.M. BERINSON: I move -

To delete the words "Wednesday, 25 October 1989' and substitute -

two sitting days from the day on which this order is passed

I believe the purpose of this amendment will be self-evident when members consider the
second and substantive amendment on the Notice Paper. I urge the Chamber to consider the
adoption of a substantial amendment which, if carried, would change significantly the
documents to be tabled. In advance of the decision of the Chamber on the precise nature of
the documents to be tabled, it has not been possible to compile them, and this amendment
will provide that whichever decision is made by the Chamber, the documents would have to
be compiled within two sitting days.

In general it would be preferable if motions of this kind were framed so as to provide a given

3786 [COUNCIL]



[Wednesday, 25 October 1989] 38

number of days - in the normal course of events, I would think seven days would be
appropriate - for motions calling for future action. That would avoid the circumstances I am
now seeking to meet and the sort of situation which had to be met last week when strictly
speaking the motion before the Chamber, if carried in its original form, would have required
documents to be tabled several weeks before the date the actual decision was made. The
current amendment, however, is very narrow in its scope and I hope members will recognise
that and support it.
Hon E.J. CHARLTON: I discussed this amendment with my National Party colleagues and
we consider it to be a fair request. Requesting the tabling of these papers is a very important
move and the National Party acknowledges that these things do not happen in five minutes. I
realise that it is a little more than that since the motion was moved, but we will support the
extension by two sitting days from when the motion is passed.

Hon GEORGE CASH: The Opposition supports the amendment, which is clearly necessary
as today is 25 October 1989 - the date referred to in the motion. Our agreement to support
the matter in no way suggests that we will support the second part of the amendment, which
is designed to destroy the motion completely.
Amendment put and passed.

Hon I.M. BERINSON: I move -

That the motion be further amended by adding after the word "interlineation' the
words -

This order does flat apply to any document subject to a contractual term or
condition that specifies that the content of that document remain.confidential.

While this amendment calls on me personally to produce specified documents, the documents
in question have not been and are not held by me or within my ministerial authority.
Accordingly, the relevant papers have had to be requested from the contracting parties named
in the motion, these being the Western Australian Development Corporation, Gold
Corporation and the Western Australian Exim Corporation.

From its own point of view, the Government has no objection to tabling the documents
requested by the Opposition. However, it is important to draw to the Opposition's attention
the fact that some of the material in question contains confidentiality clauses. To table and
make public this material would involve the State and the corporations concerned in a breach
of clear contractual obligations.

The purpose of this amendment is to avoid placing either the State or its instrumentalities in
that position. In moving this amendment, I invite the Opposition to reconsider its call for the
tabling of all documents in the light of these confidentiality principals. To anticipate, and
reject, any possible misunderstanding of the Government's position, I make it clear
immediately that, if the Opposition insists on its request for tabling of all material, that
request will be met. The Opposition, however, should fully understand what it is doing if it
insists on an unqualified request of this nature. In the first place, it would involve the State in
a breach of its contractual obligations -

Hon Peter Foss: Oh, nonsense!

Hon J.M. BERIINSON: - in this particular case, thereby acting unfairly to the other parry to
the contract and invading the privacy which he was entitled to believe would be respected.
As well as that it has the potential to raise a question with every parry proposing to contract
with the Government as to how far contractual terms can be relied on when the Opposition
has a political agenda which could benefit from an act of repudiation.

Again, a precedent will be set which will enable a House of the Parliament to override
provisions in other existing or past contracts, potentially including those approved by other
than the present Government. I put it to the House that this precedent is undesirable and even
dangerous. It has the potential to destroy both comnmercial and individual right to privacy in
dealings with the Government or its agencies. The Burt commission's recommendation on
contractual secrecy directly deals with this issue. In its report the commnission made it clear
that its recommendation was not incompatible, in appropriate cases, with the details of
negotiations or agreements being held confidential at the discretion of the responsible
Minister. The motion as moved by Mr Cash allows no such discretion. The amendment
would restore it.
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In fairness to Mr Horgan, it is necessary to indicate that die Premier has asked him if he
would waive the confidentiality provisions. Th1e Premier has advised me that Mr Horgan
indicated that he entered into the relevant agreements in good faith, Mr Horgan strongly
objects to the unilateral overriding of his rights which compliance with Mr Cash's motion in
its original form would involve. He has therefore asked the Government to urge the
Opposition to reconsider its position. However, Mr Horgan has also said that, if the
Opposition insists on its motion, he would, in the end, waive his rights under protest rather
than put the State in the position of repudiating its commitment. Mr Horgan is taking a
responsible and principled position, but he should not be forced to that by an approach by this
House which is less than responsible and principled.

I commend the amendment to the House as a way of avoiding that approach.

Hon GEORGE CASH: This would be one of the most disgraceful amendments that I have
ever seen moved, not only in this place, but in the other House of Parliament in which I
served for some years. It clearly casts aside any skerrick. of credibility that the Leader of the
House might have enjoyed prior to his moving the amendment.

Hon J.M. Berinson: I do not think you listened to what I said as you wrote your speech
before I spoke.

Hon GEORGE CASH: It is disgraceful that be has moved an amendment which he knows is
contrary to the very recommendations in the Bunt commission report that only some months
ago he stood in this place and said he supported without question.

Hon J.M. Berinson: I do not think you have read the Burt recommendations if you are saying
that. Do not read them selectively.
The CHAIRMAN: Order!

Hon GEORGE CASH: Firstly, let me say very clearly to the Leader of the House that I have
read the Bunt Commission on Accountability's report which was presented to the
Government by Sir Francis Burt in January 1989 and I clearly understand what Sir Francis
Burt and the other committee members intended in the recommendations they made in their
report. The Leader of the House has referred to item 5.3 of that report which deals with
public scrutiny and contractual secrecy. If members care to read that chapter of the report
they will see that the Burt commission believed that all dealings of the Government that
involved taxpayers' money should be subject to the scrutiny of this Parliament. Does the
Leader of the House deny that that was the intention of the Burt Commission on
Accountability in regard to public scrutiny and contractual secrecy? Of course he does not
deny it, because he cannot deny it.

Several members interjected.
The CHAIRMAN: Order! I want to make it perfectly clear that the Leader of the House was
heard in reasonable silence and I would expect that the Leader of the Opposition would be
extended the same courtesy. In addition, [ remind members that we are in Commnittee and
every member will have an opportunity to speak.

Hon GEORGE CASH: I put it to members that by moving this amendment tonight the
Leader of the House is confirming that his Government does not support the
recommendations contained in the Burt Commission on Accountability's report.

Hon J.M. Berinson: That is not true.

Hon GEORGE CASH: It has no understanding at all of the concept of accountability. Not
only that, this amendment is designed to erect a veil of secrecy around Government dealings
in general.
For the Leader of the House to come into this Parliament and attempt to blackmail members
by suggesting, because some sort of contract of confidentiality is alleged to be entered into by
parties and not sanctioned by this Parliament, that this Parliament should not be able to break
the veil of secrecy behind those agreements, is an absolute absurdity. I believe the Leader of
the House is aware of that absurdity.

I put it to members that the Leader of the House, by his amendment tonight, is attempting to
debase the institution of Parliament. I invite members to recall that it was not many weeks
ago that this House carried a motion which condemned the Leader of the House for lacking
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the integrity, credibility and honesty that was expected of a Minister of the Crown in this
House.
Hon Kay Hailahan: It was an outrageous motion.
Hon GEORGE CASH: Tonight in this House we have a similar situation where again the
Leader of the House attempts to debase the institution of Parliament. I put it to members that
af some weeks ago when the House carried that censure motion the Leader of the House
lacked integrity, credibility and honesty, he has even less integrity, credibility and honesty
tonight because of his amendment. When I originally spoke to the motion I made the point -

Hon J.M. Berinson: I think you are disappointed that we said we would table thern.
Hon P.O. Pendal: Even you do not believe that.
The CHAIRMVAN: Order!
Hon GEORGE CASH: The Leader of the House is trying to have two bob each way. He
said that, for the benefit of the community generally, the Government would table documents
if we forced it to, but he is also attempting to blackmail this Chamber by suggesting that if he
tables these documents it will breach some agreement which was never sanctioned by the
Legislative Council.
I put it to the Leader of the House that if the Premier and Mr Horgan have entered into some
sort of agreement which suits them, but not necessarily this Parliament, this Parliament has an
absolute right to assert its right to find out exactly what is contained in those agreements.
Hon J.M. Berinson: If you assert it, we will meet the request. I have made that perfectly
clear. I am inviting you to reconsider it.
Hon GEORGE CASH: I have considered the invitation from the Leader of the House and I
reject the proposition he put to members.
Hon J.M. Berinson: You have rejected it and that is that. I think you are wrong.
Hon GEORGE CASH: I think the Leader of the House is wrong in coming to this place to
try to debase this Parliament in the way he has to try to protect the filthy deals which he
knows some of his mates have done. I regret that I had to invite the Leader of the House to
table those documents and not the person who entered into the contract. He is not in this
House and I do not have the opportunity to invite him to table the documents.
Hon Kay Hallahan:. You shifted House.
Hon GEORGE CASH: I shifted House, and I am delighted to be working with the Minister
for Local Government.
Several members interjected.
The CHAIRMAN: Order!
Hon GEORGE CASH: Perhaps the Premier and Mr Horgan, before they entered this secret
deal, should have clearly understood that the Parliament would, if it wanted to, assert its
rights and it would be entitled to have the documents tabled. The Premier is a lawyer and he
knows the situation. Mr Horgan is a brilliant businessman and he knows the situation also.
Tonight I am inviting the Parliament to assert its rights, the rights of the people, to know
exactly where the taxpayers' money of this State has gone in respect of this contract.
I should mention for the information of the House, that Mr John Horgan, the person who is
the subject of my motion, wrote to me this week. He expressed some disappointment that I
had moved the motion in the terms I had and suggested that now he had resigned his position
from the various Government agencies of which he was a former member there was no need
for the Opposition to continue its inquiries. I want to make it public that he had written to me
and I also want to make very public that I am not attacking John Horgan as an individual. All
I am attempting to do is ensure that the people of Western Australia are able to learn the
content of the agreements that were entered into between the Premier and NMr Horgan, the
Government and Mr Horgan, or the various Government agencies and Mr Horgan. I have
met Mr Horgan on a number of occasions over recent years at various social functions. I
regard him as a person who has a very great business capacity and ability. However, that is
not sufficient to shield himn from the rights of this House.
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I ask all members of the House to have regard to the absolute rights of this House and to
reject the disgraceful amendment the Leader of the House is attempting to perpetrate on this
House.

Hon PETER FOSS: The Leader of the Opposition has said very well what is the precise legal
position of this House with regard to this issue.

Hon Garry Kelly: Another lecture!

Hon PETER FOSS: Yes, Hon Garry Kelly is about to hear another lecture.

Several members interjected.

The CHAIRMAUN: Order!

Hon PETER FOSS: Members have just heard some rant legal nonsense from the Leader of
the House, the Attorney General. Any person who enters into a confidentiality agreement
knows full well, or should know - and the Leader of the House should know full well - that
confidentiality is only protected provided relevant information has not come into the public
domain, and that it is not protected under compulsion of law. That is implicit in every
confidentiality agreement. That is public policy and he should either know that, or does
know it. The fact remains that if the Government is compelled to produce this document in
the Parliament, or if it were compelled to produce this document in a court, there could be no
breach of the agreement under compulsion and it could not be in breach of the confidentiality
clause.
Hon George Cash: The Leader of the House knows that and knew it when he moved this
amendment.

Hon PETER FOSS: Yes. This amendment is absolute arrant nonsense and the argument in
support of it is arrant nonsense!

Hon J.M. Berinson: Are you saying agreements should not be honoured?

Hon PETER FOSS: It is in tents that, 'You will do what you are told uinder compulsion."
Mr& Horgan and the Governiment know that there is no confidentiality agreement not subject
to compulsion of law. That is not breaking the confidentiality agreement. Such an agreement
is always subject to the condition that one is excused if compelled. That is not a breach. I
have never heard such nonsense in my life as this talk of damages.

Hon J.M. Berinson: Would it be a breach if the details were released without an order of this
House?

Hon PETER FOSS: If the Government were to do that without an order of this House, yes, it
could be a breach of the agreement.

Hon J.M. Berinson: I am inviting the Committee to consider the morality of the situation.

Hon PETER FOSS: The Leader of the House did not say that a while ago; he said it would
be a breach of confidentiality, did he not, or is he merely answering another question he was
nor asked?

Hon Kay Hallahan: Would you be a little less hysterical.

Hon PETER FOSS: I am absolutely indignant about the Leader of the House saying that the
State will be in breach of confidentiality and that Mr Horgan is really a good guy who is not
going to sue us. Nonsense! Nonsense! Nonsense, and the Leader of the House knows it! I
thought he, as the Leader of the House and Attomney General, had some respect for the law
and yet he stands and speaks this nonsense.

Hon Garry Kelly: You protest too much.

Hon PETER FOSS: Rubbish! I have had enough of this rubbish coming from the
Government. It manages to divert attention from the real issues. I have seen this done in the
other House but hoped that Government members would not indulge in the same nonsense
here. The Leader of the House knows perfectly well that under compulsion of law there is no
breach. If there is a summons from the court there is no breach; if the Parliament requires it
there is no breach. There is this nonsense spoken about Mr Horgan being a good guy, but the
Leader of the House knows perfectly well that part of his agreement is that if he is compelled
it is not a breach of confidentiality.
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Talking about the morality of this matter raises a good paint, so let us deal with that now. At
page 24 of the report of the Commission on Accountability and under the heading "Public
Scrutiny and Contractual Secrecy" it states -

The Commission is concerned by the practice of secrecy or confidentiality provisions
being included in contracts entered into by State-owned entities, regardless of whether
the entity has been established by statute or is owned by virtue of a shareholding. The
secrecy arrangement denies accountability to the Parliament. It denies public scrutiny
and it may even deny ministerial scmutiny.

After this report was published the person to whom that report was made on behalf of the
Government said that it had adopted the recommendations of this report without reservation.
Do members remember that?

Hon George Cash: The Attorney General has repudiated that without question.

Hon J.M. Berinson: Rubbish!

Hon PETER FOSS: The report continues, later -

The Communission recommends that, as a general rule, only to be departed from with
the approval of Parliament, no government agency be permitted to conduct operations
in a manner or to enter into any agreement which contains a provision which would
prohibit that agency or the responsible Minister from providing to Parliament
information as to its operations or the contents of that agreement in such manner and
to the extent that the Minister thinks fit.

I understand from proceedings in the other place that after that undertaking was given to the
people of Western Australia the Premier permitted the Western Australian Development
Corporation to enter into another agreement in which the Government allowed this principle
to be ignored.

Hon P.G. Pendal: In absolute defiance of Burt.

Hon PETER FOSS: The commirssion recommended that this rule only be departed from with
the approval of' Parliament. What did the Government do? It entered into another such
agreement. This Government is like the first two monkeys - it hears no evil and sees no evil,
but it speaks an awful lot of evil. The problem with this Government is that whenever it is
asked to act it talks about something else. The Leader of the House gave us a wonderful
example of that when he said the other day when explaining why he gave an incorrect answer
to a question that, "I may have been answering another question." That is what happens with
this Government whenever it is asked a question that it does not like; the answer is to talk
about something else, "Let us talk about the weather."

Hon 3.M. Berinson: Did the member hear me say that we would table these documents?

Hon PETER FOSS: Under compulsion! Will the Leader of the House agree to that now?
He tried to blackmail us by saying, "Look, you are terrible people." The Leader of the House
knows perfectly well that the contract allows us to ask questions and he tried to say there
would be a breach of confidentiality if he answered. He knew there would not be a breach of
contract, he knew that dam well, but he is trying to tell us there would be. He is trying to tell
us that the only way there would not be a breach of contract would be if John Horgan waived
it. The Leader of the House, as Attorney General, knows that is wrong, and if he does not
know that he should not be Attrmey General.

Hon E.J. CHARLTON: It is a shame that people have become a little stirred up about this
matter. I am saddened by the fact that we are debating this motion because in ordinary
circumstances agreements between private citizens and the Government regarding services
rendered should not reach the stage where they cause public concern ending up in the motion
we axe debating tonight. I think that would probably never have happened if the Government
had not entered into a rewrite, or whatever arrangement was made that received much
publicity some months ago. That was the time a request was made for these papers to be
tabled. We would hate to see the Parliament or anyone else give directions to force
individuals to go back seven years, even though the period may not necessarily be that long.
Problems which have been created recently have given rise to a series of questions in the
minds of members of Parliament, There has been a large degree of public disquiet, and
questions have arisen in society. No-one has any confidence in any arrangements made
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between the Government and companies or groups of individuals. One hears widespread
rumours about deals of this sort as a result of what is commonly known as WA Inc. Highly
creditable as they may be, many people find themselves in a position where, if they are doing
business with the Government, they come under scrutiny by society, although their
arrangements may be very honest and creditable. Some of these arrangements have
unfortunately got out of hand, and any large financial arrangements are questioned by the
National Companies and Securities Commirission and the Corporate Affairs Department, as a
result of which court proceedings may eventuate. Those sorts of financial arrangements lead
members of Parliament, and in this case the Leader of the Opposition, to take action to make
the Government produce these papers.

We are concerned about the need to incorporate a seven year history. No-one is very proud
of retrospectivity. We all associate that with what has happened in regard to taxation and
other fbmancial complications. If we are to get to the bottom of any dealings we must go back
in time. The National Party supports this motion, even though the Leader of the Opposition
and everyone else would much prefer that these things did not have to take place. Anyone
who has entered into financial arrangements for services rendered to the Government must
wonder whether details of his arrangements will be laid on the Table of Parliament. I am not
saying those arrangements are necessarily wrong, but anyone entering into a contract with the
Government is entering into an agreement to be paid by the taxpayers and there is no reason
why his business should not be made public, but the confidentiality of his business will be
destroyed. Nobody publishes the financial terms of arrangements or contracts.

We support the motion, primarily because it has been high on the public agenda. Mr Horgan
and the Government entered into a rewrite or update of a long term arrangement. There was
a great deal of Press coverage, and I know that many people became concerned about the
arrangement. These people are not all connected with the Labor Party, but a number of them
have entered into some fairly questionable deals, although the arrangements are probably in
the best interests of the people of this State.

The Leader of the House, the Government, and Mr Horgan would prefer that several aspects
of the agreement between them be not made public. I do not take that to mean that their
confidentiality would be breached. I take it from the Leader of the House's comments that
there was no question of breaching confidentiality. He said he would not table the papers.
He was asking the Opposition to move back and respect the confidentiality which had been
entered into. I did not take that to be a problem; I thought it was outside the argument.

We have to make a decision based on public debate about the question. We think it would be
wrong at this time simply to walk away and leave everybody not knowing the facts. Anyone
who enters into an agreement with the Government enters into an agreement with the public
of Western Australia. If the public has reason to demand to see the contents of such an
agreement, it has the right to know what is involved, and this is where it is done - through the
operations of the Parliament. At the same time we do need to respect the role of the
Parliament and not abuse the privilege that we have.

Finally, I repeat that there are a number of other people who have been involved over a long
period in Government arrangements. 1 will not go so far as to call for the tabling of the
papers dealing with those agreements - in fact, I will leave it at that. The people to whom I
am referring, if they hear what I have said, will know what I am talking about.

Hon J.M. BERINSON: We can all count and it is clear the die is cast, and in these
circumstances I do not see any point to greatly prolonging the debate. I will content myself
with just two or three brief comments.

The first is to repeat an interjection which I offered to Mr Cash; that is, in using terms lik my
"debasing the Parliament with this amendment" he was simply indicating that he was
determined to deliver a speech which was prepared before he heard what I had to say. How
anyone can extract from my comments -

Hon George Cash: You debased Parliament.

The CHAIRMLAN: Order!

Hon J.M. BERINSON: - an accusation of debasing the Parliament simply defies
understanding. I indicated that it was the view of the Government that the Chamber should
reconsider its decision and consider whether it should not modify the original motion so as to

3792 [COUNCIL]



[Wednesday, 25 October 1989] 39

exempt from tabling those documents wit confidentiality clauses. I went on immediately -

indeed, I think I used the term "I add immediately', to indicate to the Chamber that if the
Opposition was not prepared to accept this invitation to reconsider, the documents would
certainly be tabled. There is no question of debasement here. There is no question of
defiance of the powers of this place.
Hon George Cash: Read your amendment, Mr Berinson.

Hon J.M. BERINSON: I have read the amendment - I wrote it. That sort of exaggerated
abuse really does not help anyone and it certainly does not help the conduct of our affairs. I
made clear immediately, after indicating my concern at the path which the original motion
was taking, that if the Opposition persisted in the original terms then the request for the
papers would be met; and it will be met.
I should say just one or two things about Mr Foss' contribution to this debate, which was if
anything even more extraordinary than that of his leader. We had some very modest contest
as the debate developed between Mr Foss - who, as we all know and readily acknowledge, is
an experienced legal practitioner - and the self-professed bush lawyer in Mr Charlton. I want
to say that I would prefer Mr Charlton every time. The reason for that is that he introduces
an element of commonsense into a debate which requires a commonsense approach and
which is not helped at all by lectures that might be taken from a textbook on the law or that
might be delivered in the course of an argument in court. I have looked at my speech notes
and I see that I used the word "breach" twice and the word "repudiation" once. Mr Foss
latched onto that like a leech and went on to give an exposition that would have done credit to
a textbook on the law but really has nothing to do with what I was putting to the Chamber. I
ask Mr Foss whether he would have had any difficulty if, instead of using the word "breach"
when I said that it would involve a corporation's concern in a breach of these contracts, I had
said it would have involved them in an inability to honour the terms of those contracts. I do
not believe he would have had any difficulty if I had just used that slightly different
terminology. I did not need to use it with Mr Charlton and I do not think I would have
needed to use it with 99.9 per cent of the public.

Hon Peter Foss interjected.
The CHAIRMAN: Order! The honourable member should not interject from another seat.
Hon I.M. BERINSON: They would have understood the argument that was being put; that
is, that we are dealing here with a man who contracted in a way by which he sought to protect
the privacy of his arrangements. As a result of the motion that we are obviously about to pass
he is faced with a position where the other contracting party is unable to meet its agreement
in that respect. That is what we are on about, and I invited the Opposition to reconsider it.
The Opposition has reconsidered it, and has rejected it. As I said at the outset, if that is the
position of the Chamber then those papers will be provided. They will be provided as
completely as I can ensure that can be done, and it will be done as soon as possible. That is
the situation.
There is only one thing I want to add, and that relates to the constant references to the Burt
Commnission on Accountability's report. The fact is that the Burt commission recognised that
there could be cases where commercial confidentiality could be justified but that that should
never be taken to the point where the arrangements were held confidential from the
responsible Minister, and that, at the end of the day, whether or not the Minister was prepared
to provide information which came to him in that way, would be a matter for the exercise of
his ministerial discretion and responsibility.

I say again that, given the clear indication of the Opposition's insistence on the tabling of the
documents, while still supporting the amendment I will ensure that the documents are in fact
tabled at the earliest opportunity.

Hon GEORGE CASH: In my concluding comments I want to tell the Chamber that we have
just seen a very desperate Leader of the House attempt to backtrack from the comments he
made earlier to members in this place. We have seen the Leader of the House try desperately
to extract himself from what I would describe as a most unholy situation. For a person who
is a Queen's Counsel and the first law officer of this State to propose an amendment in the
terms that he did certainly brings no credit on him as a member of Parliament, and certainly
none as a citizen of this State. I think it is disgusting that we have a Leader of the House who
attempts to threaten this Chamber -
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Hon Graham Edwards: You are power-desperate.

F-on GEORGE CASH: - and attempts to blackmail members of this place in trying to protect
some agreement that the Premier and another person have entered into that involves hundreds
of thousands, possibly millions, of dollars of taxpayers' money.

Hon BIL. Jones: You can't even win gracefully!

Hon GEORGE CASH: [ reject completely this disgraceful amendment.

Amendment put and negatived.
Motion, as amended, put and passed.

Report
Resolutions reported, and the report adopted.

HERITAGE ENHANCEMENT AND PRESERVATION BILL

Second Reading
Debate resumed from an earlier stage of the sitting.

HON DERRICK TOMILINSON (East Metropolitan) [11.30 pm]: I rise to support the Bill.
It is somewhat regrettable that whenever heritage is discussed, the protagonists in the
discussion tend to mourn those things which are gone. In the debate so far we have heard
considerable mourning about buildings which have been demolished and places of
significance which have been in some way vandalised by other forms of development.

Rather than mourn about what we no longer have, I draw attention to the title of the Bill,
which is the "Heritage Enhancement and Preservation Bill". Enhancement means quite
simply to mate more beautiful:, preservation requires nto definition whatsoever. When I think
of enhancement and preservation. I call to mind a pleasant two hours I spent on Monday in
what is described as one of the oldest villages in Western Australia. I had an appointment
with a member of the Guildford Association. I anticipated that the appointment would be a
half hour dialogue in which we would discuss places of significance in the Guildford
historical precinct. In fact it became a very pleasant two hours visiting places of significance
in Guildford. It started at the home of the lady concerned, which she represented to me as
being the oldest cobbler's shop in Western Australia. I took her word for that, although I
have been to so many places which are the "oldest this" or the "oldest that" in Western
Australia that I am not always convinced of the veracity of such claims. For example, when
R-on Garry Kelly talked about this being the anniversary of the first recorded visit of a
European to the shores of Western Australia in 1616, I racked my schoolboy history and I
recalled being taught from A.V. Porrus' Australia Since J606 that the Dutch in fact were
preceded by the Portuguese and the Spanish. I cannot quite recall who the author claimed
was the first visitor - in 1606 - to the shores of what became Western Australia.

I use that example simply to point out that whenever claims of the "oldest" are made, the
veracity can at times - and most of the time - be challenged. In this oldest cobbler's shop in
Western Australia I observed the process of enhancement and preservation. The owners of
the home were doing their best to restore the cobbler's shop and the dwelling attached to it to
their original state. Originally it was a four bedroom cottage, but as this couple have five
children, it was necessary to extend the building. In extending the building they tried to
retain the character and the style of the building - including the style of the doors, doorways
and every characteristic of a building which was constructed in Guildford almost 100 years
ago. From there I visited a series of historic places in Guildford. Some of them are very well
known to members - the Rose and Crown Hotel, the museum and court house, the church, the
Hall collection and other public places. All of those are considerable tourist attractions. I
also visited a number of homes which were privately owned. To use Hon Garry Kelly's
phrase they were "working buildings"; they were live buildings in which people lived and on
which people were working to make them more beautiful and to preserve them. These
people had a sense of heritage, a sense of place, a sense of history and a sense of belonging to
those things. This is particularly significant when one talks about heritage. Heritage is not
bricks and mortar; it is not composed of places listed on a register. Heritage is a sense of
place, history and belonging. Each of those things is essentially a human quality.
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The homes I visited were privately owned and were being preserved and restored. I visited
other places of historic significance, such as the Padbwty Stores. I learnt there is a ballroom
above the Padbury Stores. When one looks at the building from the outside it is a place of
considerable dilapidation and disrepair, which has been made ugly by hoardings and signs. I
visited King's Meadow and learnt something about its history and why it was called King's
Meadow. I also learnt that it is a Crown reserve. I visited places of historical significance
which were privately owned and which were working buildings; I visited places which were
publicly owned and were not just buildings. I think that experience illustrates some very
important points about Hon Phillip Pendal's Bill. Firstly it is not merely about buildings or
about establishing a register of buildings; the Bill also talks about places. I draw the attention
of honourable members to clause 28(1)(a) which refers to the criteria for entry into the
register as follows -

any distinctive features or scarcity value, the character of the environs of the place, its
landscape or townscape value and, in the case of a building, its beauty and
proportions..

We are not merely talking about buildings; we are talking about precincts. That is
particularly important for Hon CGarry Kelly to note because in his contribution to the debate
tonight he said that Hon Phillip Pendal's Bill was only about buildings. It is not only about
buildings; it is about heritage.

Another aspect of my experiences in Guildford relates to the places I visited which are
privately owned. People were very proud to have me in their homes to show me the work
they have done at considerable cost in financial terms and in terms of effort.

The BWl provides for two registers; one a public register and the other a private register.
People may agree to have their places included in the private register. There is no
compulsion to do this. There is no preservation of those buildings by mandate, and no
attempt to deny the people's ownership. A sense of history is encouraged and a sense of
place, which is essential to heritage. This is the essential part of any legislation to preserve
and enhance heritage, and that is encapsulated in this Bill. I commend Hon Phillip Pendal for
including that aspect in the Bill.
The final aspect of the experience I relate to the matters contained in the Bill is that each of
the places that I visited was - to use the phrase again - a working building. The Guildford
Post Office is a working building. Itris a public building which is under threat. I am told that
in March 1990 a decision will be made by the relevant authorities about that building's fate,
but at the moment it is an historically significant working building. The Guildford Primary
School, which I am told is the oldest primary school in Western Australia, is a working
primrnay school and much of the original structure of that building has been preserved and
enhanced by the extensions that have been carried on around it. Each of the homes is a
working building in which people live, children play, and people work to maintain and
restore it to its original condition.

The significance of this Bill is not whether it plagiarises a Bill which was presented to
Parliament two years ago, or that it takes the best parts of that Bill and restores them in
another Bill presented to this place. It is not that this Bill is better than any Bill which we are
promised in two or three weeks' time. The importance of this Bill is that it recognises the
meaning and the nature of heritage. It recognises that heritage is not just about buildings; that
heritage includes places of significance. It recognises that heritage is not about compelling
preservation but about encouraging preservation. The Bill recognises that it is not only the
public sector which can assume responsibility for preservation and enhancement, but also
private owners have a pride in their place, a sense of history and a willingness to work to
preserve and enhance those places.

I commend the Bill to the House.

HON BARRY HOUSE (South West) [11.46 pm]: I had not intended to speak to this
Bill -

Hon Sam Piantadosi: Well don't.

Hon BARRY HOUSE: - but having heard dhe comments of previous speakers, I wish to add
a few words.
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Earlier this year I made my first trip to the United Kingdom. Even tough my mather was
born in that country, and came to Australia as a small child, I had never visited the United
Kingdom. I realised many of my ambitions on that trip because I visited Westminster Palace
and saw the Houses of Parliament in operation. I also met up with members from the
Commonwealth Parliamentary Association.
Hon Graham Edwards: The Opposition does not have much support for this Bill.
Hon BARRY HOUSE: I attended the Lords test match and saw Australia win.

Hon Graham Edwards: It was a great win.
Hon BARRY HOUSE: Yes, it was. I also had occasion to play a couple of games of cricket
in England. That game has a lot to do with tradition.

Hon Graham Edwards: At Lords?

Hon BARRY HOUSE: No, I did not play at Lords. I played a little village cricket, which
was as good. All of that is part of what I imagine heritage to be. Heritage came alive for me
in terms of how I imagined cricket and all its traditions to be.

Hon Tom Stephens: The member will be pleased to know that I made a visit to Kensington,
another great home of cricket.
Hon BARRY HOUSE: I did not make it to Kensington. I returned from my trip with many
impressions, one of which relates to the liquor licensing laws. A person can walk into just
about any shop of any description in England and buy liquor at any time of the day or night -
which tends to diffuse the many problems associated with liquor which we experience in
Australia.
Hon Graham Edwards: That is not the case all over England.
Hon BARRY HOUSE: There are problem areas, I know. I saw some of them. One lasting
impression I have has to do with buildings in England and in other parts of Europe. In many
countries, at least the facades of many beautiful buildings are retained because people there
do not have the bulldozer mentality which has developed in Australia during its short history.
I was very impressed by the history of the small shops, and the fact that many terrace houses
are maintained. One felt a sense of awe on entering a pub which is 400 years old to have a
pint of bitter. Places like Westminster Palace, Westminster Abbey and the Tower brought
history alive for me. In Lucerne, Switzerland there are a couple of bridges with paintings on
them which date back to the year 1349 - although I am not positive about the date - and
compared with the sort of time we are talking about in that example, the Australian nation
arrived yesterday.

Hon Tom Stephens: We have a 40 000 year old culture that was here before us.

Hon BARRY HOUSE: I am talking about recorded European history.
Hon Tom Stephens: There are rock paintings in the Pilbara.

Hon BARRY HOUSE: Yes, and they are a valuable part of our history and heritage.

In my home town of Busselton there are many buildings which require attention, such as St
Mary's church which is as old as any other building in Western Australia. Other places such
as Abbey Farm, Wonnerup House and a few others have been maintained and restored to a
large extent. Upon my return to Busselton in 1979 after being away for a few years. a
fortunate aspect was the opportunity to live at "Westbrook" which probably would not ring a
bell with many members here. The homestead is about 130 years old and was built by Elijah
Dawson when he came to this State with Captain Molloy during the original settlement at
Augusta. The Westbrook building has been repaired very much to its original condition and
it is possible to see the pit sawn timbers and the bricks which were made on the site. Talking
to my immediate neighbour in the seat next to me, Hon David Wordsworth, we discussed the
value of homes in terms of the heritage of the surrounding land as much as anything else as
Westbrook is set in rural surrounding. I believe that Mr Wordsworth has a home in
Esperance which derives its heritage value from the surrounding gardens, and this Bill will go
a long way to enabling those environments to be preserved.

Another structure in Busselton of heritage importance is the Busselton Jetty. When the
former Premier, Mr Burke, arrived in Busselton four days before a by-election I was
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involved in a few years ago, he dumped half a million dollars on the Shire of Busselton to be
spent on the jetty; it was gratefully received and spent. This has only helped with the
maintenance of a couple of hundred metres of that jetty. A very hardworking committee in
Busselton comprising David Couch, Clive Johnston, Roy Morris, Mr and Mrs Newton and
others is working to preserve the jetty; they have a working model they are working towards.
Hon Derrick TomlAinson referred to the fact that a building has to be a working building to
maintain its value, and the same could be said about the Busselton Jetty which has a history
going back more than one hundred years. I would dearly love to see the money to enable the
entire length of the jetty to be restored, but we are probably looking at several million dollars.
Certainly it is unrealistic to expect it to come from the State Government which has blown
that money and more on its business dealings. The jetty is an integral part of Busselton's
heritage and history. 1 applaud the efforts made by that local committee towards its
preservation.
Hon Phillip Pendal deserves many accolades for bringing this Bill before the Parliament. I do
not care whether some of its provisions were plagiarised from a previous Bill, for if some of
the provisions are worthy, let us use them and combine them with others. This will set the
scene whereby most of our important historical buildings can be preserved for the future.

HON P.G. PENDAL (South Metropolitan) [11.55 pm]: I thank members who have taken
part in the debate, even those who have, in a rather niggardly way, suggested that the
Government will not support the Bill. It seems curious to me, having been at the receiving
end throughout the year of remarks which suggest that the.Opposition comprises a group of
people who spend their time knocking, that when we are positive we have found the boot on
the other foot. I regret that, because the Bill has the capacity to permanently preserve and
enhance many hundreds, and possibly even thousands, of publicly and privately owned
buildings throughout Western Australia.

In my second reading speech I acknowledged the major differences between this Bill, as the
Liberal Party's positive contribution to the heritage debate, and the Bill which the
Government introduced several years ago. The major difference has been highlighted by a
number of speakers, but it perhaps best summed up by the comment that the Parliamentary
Liberal Party sees value in placing most buildings which are owned in the public domain
uinder permanent protective custody. Those Government or public bodies which own those
buildings ought not to have the option about whether they are protected; it is up to the
Parliament to say whether they shall be protected. The buildings that are privately owned are
in an entirely different category. To those people who ask whether we are interested in
saving and enhancing those buildings, we answer an emphatic yes.

Hon Kay Hallahan: That leaves 30 per cent.

Hon P.G. PENDAL: It is the method adopted for private buildings which is important.

Hon Kay Hallahan: That is agreed.

Hon P.G. PENDAL: We have seen a series of instances which demonstrate the best way to
entice people to put their home on a primary register, and that is to inform them that if they
do so and they accept the register, those buildings are like those in the public domain; they
are preserved in perpetuity and receive the protection from the law that the public buildings
receive.

In response to the Minister, who seemed to be in some doubt as to how long ago it was that
the Goverment introduced its Bill -

Hon Kay Hallahan: I was in no doubt; it was in 1987.

Hon P.O. PENDAL: The Minister acknowledged it was in 1988.
Hon Kay Hallahan: I acknowledged that the amendments put up by your party did not arrive
until 1988.
Hon P.G. PENDAL: I thought the Minister was suggesting that the Bill was introduced in
1988. 1 am pleased that she has conceded it was 1987.
Hon Kay Hallahan: I have not conceded anything. I am pleased that your misinterpretation
has been clarified.

Hon P.G. PENDAL: Nothing has happened for two years. For two years, the Government's
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commitment to preserving buildings has been so low key as to almost fail off the edge of the
piano.
Hon Kay Hallahan: When did the Liberal Party's amendments come about?
Hon P.G. PENDAL: I have no problem with that. The fact is that the Government
introduced a Bill two years ago in the House in which it has control and it chose not to
proceed with it. Twelve months later the Opposition took the opportunity, after widely
consulting people in the community, to put its own amendments forward. There has been no
progress since then and that is a great pity.
I suggest that the Bill that was introduced in 1987 was tokenism by the Government because
it was not proceeded with, If there were a will to proceed, the Government would have put
that Bill to the vote. Another reason that I think the Goverment's actions were tokenism is
that members may not be aware that that Bill contained a schedule of hundreds of publicly
and privately owned buildings one of which was the old stables. At the very time that Bill
was before the Legislative Assembly, Mr Pearce made the decision to demolish rbe old
stables.
Hon Kay Hallahan: Explain why that decision was made.
Hon P.G. PENDAL: The Minister can explain that at a later time.
Many people have made judgments about Mr Pearce. The only building in that complex
which actually had a heritage listing on ic by the National Trust was the one that Mr Pearce
chose to demolish.
There is some question of the Government's injured pride. Its nose is out of joint because
another party decided to do what the Government should have done two years ago; that is, it
introduced a B ill that was at least a starting point for preserving important public buildings.
This is the time for bipartisanship, a point raised by Hon Peter Foss.
Hon Kay Hallahan: After the Minister raised it.
Hon P.G. PENDAL: There was certainly no offer of bipartisanship by the Minister.
Hon Kay Hallahan: There was.
Hon P.O. PENDAL: There was not. However, the Minister will have a chance in a moment
to show her bipartisanship and vote for this Bill and then do what Hon Peter Foss suggested
in his remarks; she can suggest how we can improve the legislation if she believes it needs to
be improved.
Heritage is far too serious to be treated in the shabby way that this Government has treated it
in this perfunctory debate tonight.
Hon Tom Stephens: You are a stunt artist. You always have been and you always will be.
Hon P.G. PENDAL: I tur now to the remarks made by the Minister. The Minister gave two
reasons why we should not deal with the Bill and why it can be disposed of quickly. The first
was that she said the Government would shortly introduce its own Bill. I suggest that we
have waited long enough. There has been too much inaction by the Government. The
Opposition now wants to proceed with its own positive contribution. Secondly, the Minister
said that the Bill is inadequate. I suggest that that criticism can be made about every piece of
legislation that has been introduced into this House.
Hon Kay Hallahan: Not to the same degree.
Hon P.O. PENDAL: I do not know of any Bill that we have dealt with in the nine years that
I have been here that could be called wholly adequate.
Hon Kay Hallahan: Not many are so inadequate.
Hon P.O. PENDAL:. I am prepared, as the Leader of the Opposition indicated and as we said
six weeks ago when we introduced the Bill, to accept amendments from both sides of the
House.
Hon Graham Edwards: Stonewalling your own legislation.
Hon P.O. PENDAL: That is an acknowledgment of the fact that we are prepared to accept
public suggestions on our legislation. I point out to those who want to go down the same
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ath as the Minister and who want to make the same sort of silly remarks as the Minister for
port and Recreation that it is a matter of some pride on the pant of the Opposition that people

like Professor Geoffrey Bolton have given generous public support to this Bill. [ do not
suggest that he believes our Bill will solve everything.

Hon Kay Hallahan: I hope that he would not.

Hon P.G. PENDAL: However, he said that this Bill is well worth proceeding with and thai
we are to be encouraged with what we are doing rather than be dissuaded as the Government
would have it.

The latest issue of National Trust magazine produced only a few days ago carried a small
article on the front page in which it was suggested that Parliament should give this Bill a fair
go. It saw the Bill as a positive initiative and a contribution to the heritage of this State, That
is more than the Government is prepared to admit tonight.

As the Leader of the Opposition pointed out, if the Minister is serious about bipartisanship,
she will put forward amendments as she sees fit to improve the Bill. The fact that the Bill
retains 50 or 60 of the Government's clauses should be an indication that the Opposition is
prepared to accept that not all of what the Government has put up is bad.

Hon Kay Hallahan: Ha, ha!

Hon P.O. PENDAL: I do not know what prompted that levity by the Minister.
Hon Peter Foss: She does it every time.

Hon P.G. PENDAL: I am happy to accept that there are parts in the Government's eml that
were worth adopting. As for the cutting arnd pasting, the Minister knows that the
parliamentary draftsman spends his life cutting and pasting. There is nothing at all
derogatory about that. The suggestion that this eml removes all major incentives is a palpable
untruth.

Hon Kay Hallahan: It is not.

Hon P.G. PENDAL: It is nonsense. I suggest that the Minister who is handling the Bill is
not sufficiently aware of what has been left in the Bill. Maybe her lack of information comes
from another Minister.

Clause 7(2)(d) refers to some of the concessions, plot ratio adjustments, transfer of property
development rights and other planning measures that are put in the hands of the Heritage
Council and which are weapons at its disposal to induce people to accept listings on the
primary register which then allow those people to gain benefits such as direct grants, low
interest or no interest loans, complete rebate on land tax, a complete rebate on metropolitan
region improvement tax and a complete and total refund of local Government rates. When
the Bill goes to another place, because we are not able in this House to deal with matters that
are a charge on the public purse, it will be made clear that local authorities will not have to
pick up the rebates that are offered by this legislation. The State Government will have to
recoup local governments for any lass of rate revenue which is offered to private owners who
choose to go onto the primary register. Let us have none of this nonsense that there are no
incentives; the Bill is jam packed with incentives.

I thank Hon Reg Davies for his support. He said that we have been waiting for a long time
for legislation of this kind. In fact, we have waited almost seven full years under this
Government and we still hear the bleating that if we give it another month, it will be in a
position to introduce a Bill. Hon Reg Davies also recognised the value of the two-register
system and, in particular, he brought home something that is very important so far as the
Parliamentary Liberal Party is concerned; that is, that a private person win not be compelled
to get on to the primary register. A private person will be induced and persuaded to put. his or
her property on the private register and will accept the benefits that go with it once he or she
is locked into it. The Opposition does not rn away from it: It is proud of the fact that that is
the way to get private owners to put their properties on the register.
Hon Kay Haliahan: That is precisely what the Oovernment is saying.

Hon P.G. PENDAL: No, it is not.

Hon Kay Hallahan: Let us not have the heat turned up. You are misrepresenting the
Government's position.
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Hon P.G. PENDAL: I am only referring to the Government's Bill. I could drag out this
debate until 5.00 am, but we did reach an agreement behind the Chair.
Private owners can be forced onto the register uinder the Government's scheme and the
Opposition categorically rejects that. I am pleased that the National Party supports the
Liberal Party in its stand.

Apart from growling at me because the legislation was too draconian, Hon Garry Kelly said
that the legislation did not have any teeth. I do not know whether there is such a thing as a
toothless draconic. It is a contradiction in terms, but I will not pursue the matter beyond that.
The best part of the member's speech was that he made a remark that today was a very
important anniversary in the history of Western Australia. Today is the four hundred and
third anniversary of the beheading of Mary Queen of Scots.

Hon Kay Hallahan: Does that have anything to do with this Bill?

Hon P.G. PENDAL: It may do, but the timing is a little out. I would like to be part of the
beheading of this Government and [ was reminded of that because the honourable member
was kind enough to tell us about another historical event.

lion John Caldwell spoke in support of the Bill and I appreciate the National Party's support
for it. In speaking for the National Party the honourable member raised a very important
matter. He suspected that my Bill, no less than the Government's Bill - he was being
perfectly fair about it - would cost a lot of money if those things mentioned in them were
implemented. That is right because the preservation of buildings will not be done without a
cost to society. If society thinks it is an important issue it has to accept the cost. He is quite
right in saying that the community will have to confront that issue.

[ thank Hon Peter Foss for his remarks and I ask members to heed the call he made. He was
very explicit when he said that we should proceed down the path of getting a Bill which we
all agree to at this stage. He said we should put aside those areas on which we cannot reach
agreement, but we should put into a legislative form those areas in which we have unity and a
bipartisan approach. He was specific in recognising one of the major thrusts of the
Opposition's Bill; that is. the preservation of Government owned heritage properties. He
outlined, in a litany of sad cases, buildings for which successive Governments, over 30 years,
have had scant regard. His message, no less than my message, was for the House to at least
get on with the job of protecting Government owned heritage buildings, given the fact that
the Minister and members opposite agree we should be doing that.

Hon Derrick Tomldinson, to whom I express my thanks for his contribution, made a number of
telling comments, one of which was that we are not, in reality, dealing only with buildings.
Although the Bill has, as its major thrust, the preservation of Government buildings he said
that we were dealing with something less definable than that - the character, quality or spirit
of things that are attached to or are a part of buildings. He is correct in his assessment that
we are not dealing with something narrow and physical. I appreciate his comment that the
Bill is not an attempt to deny people private ownership of property. However, the
Government's Bill which was introduced two years ago does attack private ownership in a
way that is unacceptable to the Opposition. I am pleased it is also unacceptable to the
National Party.

Hon Barry House made a very good point in terms of the European heritage. He said that we
had only just begun and he made a comparison between this State and the United Kingdom.
His point is underlined by the fact that we have very little of the European style heritage and
that is all the more reason we should pass a Bill like this to protect the heritage we do have.

The Minister interjected during Hon Barry House's speech and asked me whether I would
have the same feeling as I have about this legislation towards Aboriginal heritage legislation.
I point out to her that Aboriginal heritage is the subject of a separate Statute. Perhaps one
day we will go down the path of having one heritage Bill for all people in order that we do
not have some form of heritage apartheid in which we have an Act of Parliament for
Aboriginal people's heritage and one for the white people's heritage.

A great deal has been said tonight about the need for amendments to the legislation. The
Op position has somne amendments which have been circulated in advance. I give notice that
in another place the Liberal Party will be moving certain amendments for two reasons:
Firstly, we cannot deal with them in this House. The amendments that touch on the
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remission of local government rates will be dealt with in another place in order that local
government authorities are not left bearing the financial brunt of what is to be a State
parliamentary measure. Secondly, I hope there will be amendments which members might
rind interesting and which actually come from the Governm-ent's Heritage Council.
The chairman of the council, Avril O'Brien, has written to me and I understand she has
written also to the Government in the spirit of bipartisanship. Hier letter, which I hope will be
dealt with in the Legislative Assembly, deals with the question of penalties in our Bill. There
is an argument to the effect that when dealing with private owners we should not resort to the
penalties we have in thisi Bill, including imprisonment. I think she has a point that there
should be a greater degree of reliance on the power of persuasion. She then put forward
another argument, which has some merit, that if the sort of penalties I envisaged in this B ill
were imposed on a major landowner in the heart of the city, they could well be so inadequate
as to encourage someone to pull down a building and cop the fine rather than obey the law. I
was not in a position to do anything about those amendments as the lonter was received in the
last 48 hours.
I thank members who have taken part in this debate, it is an historic occasion in that the
Opposition has been able to introduce a major piece of social legislation which seeks to
combine the best the Government has to offer with the best the Opposition has to offer. It is
worth supporting and it is an excellent starting point.
Question put and passed.
eml read a second time.

Committee
The Chairman of Committees (Hon J.M. Brown) in the Chair; H-on P.G. Pendal in charge of
the Bill.
Clause 1: Short title -
Hon KAY HALLAHAN: [ want to outline to the Committee the Government's position with
regard to this Bill. It is as outlined in the second reading debate; that is, the Government will
be introducing much more thorough legislation in a very short period of time. Secondly,
despite the debate that has been held tonight, the Government is of the view that the current
Bill is inadequate and, although the Opposition was well intentioned, it did not understand the
incentives and workable ways of providing real protection for our heritage.
A number of matters raised were misrepresentations of the truth and I do not propose to go
through them. However, I make one exception with regard to the stables. Some rather
unfortunate reflections were made by members opposite on the former Minister for Planning
in another place. The stables were seriously damaged by fire and were deemed to be
dangerous. On that basis an order was made for the building to be demolished. That is the
only basis on which that decision was made and nothing irresponsible was associated with the
decision. I want that clearly recorded in this debate. The bricks deemed to be reusable have
been carefully stored for rebuilding of that historic edifice. The relocation will be away from
its previous position, because of the realignment of the road and in deference to requests
made by Aboriginal people at the time. That accurately reflects the issue referred to on more
than one occasion in this debate with regard to the stables. The actions in no way cast a poor
reflection on Mr Bob Pearce. I indicate on behalf of the Governmrent a resentment at the way
it has been reported by members of the Opposition, and the fact that they feel it is necessary
to do so is again cause for querying the motives behind this allegedly sincere attempt to do
something constructive with regard to our heritage.
I do not think this eml can do what Hon Phillip Pendal claims it can do, or perhaps what he
wants it to do. It indicates a lack of consultation. Of the 61 clauses, 56 are taken from the
Governiment's previous Bill and there is no cohesion in the weaving together of those
additional clauses. I was surprised that the member, with 25 years experience of the law in
this House, spoke in an excitable way and did not refer to the technical inadequacies and
problems of the eml. One has to believe he has taken the time to read it and did not notice
these problems. The Governiment wil not take part in the Commuittee stage of the debate.
We believe the B ill is inadequate.
Hon P.G. Pendal: What a cop out.
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Hon KAY HALLAJ-AN: It is not a cop out in any way. The Government has spent a
considerable amount of time on the legislation that will be presented in another place in a few
weeks time. Because of the shortcomings of this Bill it does not warrant attention in the
Committee stage, and neither do the amendments that Hon Phillip Pendal has decided to
make to his legislation. I know that we can all change our minds or have the benefit of input
as legislation reaches a finalised form, so I do not want to be derogatory about that aspect,
except to say that when the Government's Bill becomes available I will observe the quality of
the Opposition's debate and the consideration given to the legislation. The Government will
not support the amendments, as it does not support the Bill.

Hon P.C. PENDAL: My first remark is related to clause 1. and I will then deal with the
matters raised by the Minister. I understand it is purely a typographical oversight but the Bill
as circulated states that it may be cited as the Heritage and Preservation Act 1989. The word
"Enhancement" has been omnitted, and the title of the eml should read the Henitage
Enhancement and Preservation Bill.

I appreciate the valiant attempt on the part of the Minister to properly defend, as one would
expect a Cabinet Minister to defend a colleague, the former Minister for Planning on the
question of the stables. I appreciate that she is provided with information and I do not blame
her for the fact that the information is not accurate. Having been involved in that situation, I
can tell the Minister -

Hon Kay Hallahan: What, about burning it down?

Hon P.C. PENDAL: I would like to put a torch to a few silly people in this place. especially
those who make silly suggestions. The clump of buildings was finally reduced to two; one
building had a National Trust listing and the Government pulled it down, and the other did
not have a National Trust listing and the Government wants to save it. That is the absurdity
of the situation.

Hon Kay Hallahan: That is an outrageous thing to say and you know it.

Hon E.J. Charlton interjected.

Hon P.C. PENDAL: I think there is, Mr Charlton. Page 109 of the Bill listed the stables as
needing to be preserved. This was under the Government's own legislation, yet the Minister
says the place was falling down. It was falling down, with a little bit of help from our friend,
good old Bob. People from the National Trust and people skilled in architectural restoration
went on the public record saying that the damage to the stables could be repaired. However,
Mr Pearce could not wait to get rid of them. Why? It was to put the rerouted road around it
in order to preserve the big piece of junk on the other side of the road. That is why Mr
Pearce put the bulldozers through them. The Institute of Architects thinks that that should
have been preserved. It is a shame that they did not come out and say that a couple of years
ago. However, I am not going down that road now.

Several members interjected.

The CHAIRMAN: Order! I have been quite tolerant to both the Minister and the member
who introduced this Bill. However, we are presently speaking to the short title. I believe that
both members have engaged. really, in another second reading speech, and this is not the first
time that has happened. I do not want to stop Hon Phillip Pendal from responding to the
Minister's remarks because that would be remiss of me, but I say to members generally that I
do not propose they use the Committee debate on this Bill as an opportunity to continue the
debate on the second reading.

Hon P.G. PENDAL: Thank you, Mr Chairman. I will confine myself to two more matters
raised by the Minister. I was accused, I think a bit uncharitably, of a lack of consultation on
this Bill. I can tell the Minister for the record that I have a list - not an exhaustive one - of the
people consulted. They were: The National Trust; the Fremantle Society; the Mt Lawley
Society; Professor Ceoffery Bolton; Shirley de la Hunty; local authority groups which chase
to consult us; the Association of Mining Exploration Companies (AMEC); municipalities;
and a whole host of, similar people. Not all of those people agreed, but that applies to
Government legislation, as well. Those people were good enough to attend meetings to give
us input and make suggestions.

Hon Garry Kelly: And you ended up with this Bill which is going nowhere.
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Hon P.G. PENDAL: We ended up with a Bill that people like Professor Geoffrey Bolton
have said makes a good start on this matter and with which they are happy to be associated.
We could not afford to wait for another two, four or six weeks and I wil tell members why:
We do not know whether we will be here then. We have taken the Government at its word
before and arrived here one morning to see a notice on the door to find the Government had
pulled a swifty and closed the Parliament down. We do not believe the Government any
more.

Finally, I turn to the matter of the famous bricks, which was raised by the Minister. [ can tell
her why those bricks were saved; it was because the Opposition kicked up such a heUl of a
fuss that Bob Pearce was forced into a position where I understand people had to go to the
rubbish dump and retrieve them, put them on the back of a truck and take them to a place in
Osborne Park. He thought they had better make a token effort of recording the number of
bricks so that they could be used to rebuild on the other side of the road once the realigned
road was put in place.

I admire the fact that Hon Kay Hallahan has been sticking up for Mr Pearce, but [ tell her that
that building could have been saved, and would have been saved if the Government's Bill
had passed in 1987. My final observation is that had the Minister bowled over that building
after this eml had become an Act he would now probably be a customer of Her Majesty's
prison system down with Mr Berinson's department because the Bill contained severe
penalties for people who pulled down buildings protected by that legislation. H-e did to the
stable what he did to the education system.

Hon J.M. BERINSON: Could [ have your forbearance, Mr Chairman, to float a suggestion to
the House. I previously agreed with the Opposition that this Bill would be debated to
completion during this sitting. There is no question of my wanting to go back on that
agreement. At the same time we are reaching an hour that none of us contemplated we would
reach as the debate has gone on for far longer than most of us expected. I doubt whether the
urgency of the eml justifies our staying as long into the morning as we might have to do. I
ask the Opposition whether it would be agreeable, on my indication that I will give this Bill
priority on Wednesday next, to report progress and complete procedures then.

The CHAIRMAN: There are two mailers raised; one is the Attorney General's request to the
Opposition and the other is that if there is not to be any opposition from the Government in
relation to the amendments to be moved it was my intention to suggest to the Chamber that it
considers the amendments being put in globo to facilitate the conclusion of the passage of the
Committee stage of the Bill.

Hon GEORGE CASH: It is true that an agreement was reached between the Government and
the Opposition. 'That agreement encompassed our finiishing this eml through the Committee
stage and taking it to a final vote tonight. I believe, given the indications by Hon Kay
Hallahan, that the Government does not now wish to participate in moving amendments
during the Committee stage, so it is likely the Bill can be concluded within a short time. In
that case I suggest to the Attorney General that we continue this debate to its conclusion
tonight.

I make the point while on my feet and speaking to the short title that Hon Phillip Pendal
deserves to be congratulated for bringing this Bill before the Parliament. I recall during the
second weading that Hon Kay Haliahan, the Minister handling the eml for the Government in
this place, suggested that we should encourage bipartisan support in respect of important
heritage matters. The opportunity exists right now for that bipartisan support. I regret the
attitude that the Government is taking in not wishing to move positive amendments that Hon
Phillip Pendal has said he will consider.
Hon Carry Kelly: We have our own legislation coming forward in a couple of weeks.

The CHAIRMAN: Order!

Hon GEORGE CASH: I am trying to be brief. The opportunity exists for the Government to
move amendments tonight and it has decided not to do so, which brings no credit at all on it.
There is no question that Hon Phillip Pendal has taken a great initiative in introducing this
BWl. it deserves the support of the Chamber; it certainly deserves more than the Government
has offered tonight. Without wishing to be too critical of the Mintister, I suggest that most
members on this side would see the way the Government has handled its debate on this
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matter as being rather negative, and certainly not as giving the Bill the support which it
deseres.
Hon R.G. PENDAL: I will not take up the invitation of one of the members opposite, who
suggested that I sit down. I find this an extraordinary situation to be confronted with,
although I must say it is a relief to discover that we will not have a Committee stage; and I
am happy to proceed down that path.

Clause put and passed.
The CH-AIRMvAN: I have already suggested that if members have no objection, I propose to
seek leave of the House to allow Hon Phillip Pendal to move his amendments in globo, as
listed on supplementary Notice Paper No 19A.
Leave granted,

Hon P.G. PENDAL: I move -

Clause 3.
Page 3, lines 1 to 5 - To delete the definition of "place" and substitute the following -

"place" means any buildings or other works together with any pertinent
contents and includes the surroundings of the place that are required and as
much of the land beneath the place as is required for the purposes of its
conservation, and where a place is included in a Register, within boundaries
described or referred to in that Register;

Clause 16.
Page 11, line 23 - To insert after "National Trust of Australia (WA)" the following -

Ia person appointed to represent the interests of Local Government
Page I1t, lines 26 to 33 - To delete paragraph (b) and substitute the following -

(b) the person holding or acting in the office of the Director of the
Museum under the Museum Act 1969 who shall hold office ex-officlo
but may, by notice in writing to the Minister, appoint an officer of the
Public Service acting pursuant to his directions to hold office for the
time being as an alternate member of the Council in his stead.

Clause 17.
Page 12, line 32 - To insert after "section 20" the following -

or who attends a meeting under section 21 A
New Clause 21iA.
Page 14, after line 1 - To insert a new clause 21A -

Local G overnment Representation

21A. (1) The Chairman shall by notice in writing specifying the time and
place of the meeting of the Council. request the Council of a
municipality to nomninate a person to attend that meeting if a matter to
be considered at that meeting is a relevant matter for that municipality.

(2) A relevant matter for a municipality is one that relates to a place
which is situated in the district of that municipality.

(3) A notice under subsection (1.) shall be given to the municipality
not less than 14 clear days before the meeting and a nomination under
that subsection shall be made in writing delivered to the Council not
later than 3 clear days before the meeting.

(4) A person nominated under subsection (1) is entitled to attend a
meeting for the purpose of determining any relevant matter in relation
to which he is nominated, and to attend any subsequent meeting that
the Chairman may request him to attend in connection with that matter,
and has all the functions of a member in relation to the consideration of
that matter at any such meeting.
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Clause 33.
Page 20, line 13 - To insert after "(as the case may require)" the following.

and wit the Director General of Mines
Page 20, line 14 - To delete "and" after paragraph (b).
Page 20, line 16 - To delete the full stop after paragraph (c) and substitute the
following -

;and

(d) notify in writing the bolder of any mining tenement granted under the
Mining Act 1978 in respect of any registered place.

Page 20, after line 23 - To insert the fol-lowing paragraph -

(c) to the holder of any mining tenement granted under the Mining Act 1978
in respect of the place affected;

Page 20, line 26 - To insert after "(as the case may require)" the following -

and with the Director General of Mines
Page 20, line 34 - To insert after "(as the case may require)" the following -

and the Director General of Mines
Page 20, line 36 - To insert after "affected" the following -

or any Register of mining tenements kept by the Department of Mines

Clause 36.
Page 22, line 17 - To insert after "(as the case may be)" the following -

and the Director General of Mines

Page 22, line 22 - To insert after "land" the following -

or as to any mining tenement granted under the Mining Act 1978 in respect of
that land

Clause 45.
Page 30, line 27 - To insert after "require" the following -

and the Director General of Mines

Page 30, line 35 - To insert after "concerned" the following -

and on the holder of any mining tenement granted under the Mining Act 1978
in respect of that place

Clause 53.
Page 35, lines 40 to 44 and page 36, line I - To delete -

a person -

(a) has engaged, or is proposing to engage, in conduct that constitutes or
would constitute; or

(b) if involved in,

a contravention of this Act
and substitute the following -

a contravention of this Act has occurred or is likely to occur.

I have already circulated an amendment which had the intention of redefining what was a
".place" under clause 3. Subsequent to that. I placed another amendment on the Notice Paper,
and did not make it clear to the officers of the Parliament that the subsequent definition of
".place" was in fact to supersede the earlier definition; so the two have appeared side by side
as though they can peacefully coexist. We do not intend to proceed with that part of the
anmendnment which states -

Page 3. lines I and 2 - To delete the words "any area of land and" and "that are
situated there".
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The CHAIRMAN: It has been recorded that those words have been deleted.
Hon P.O. PENDAL: The first amendment is to redefine what a "place" is, and that should be
fairly obvious to those who have taken the trouble to read it. Clause 16 amends our Bill to
depart from the Government's 1987 Bill by giving the National Trust a place on the Heritage
Council chat would be set up if this Bill were passed. The National Trust has been excluded
by the Government, and that is a great pity, given that the National Trust is not just any other
run of the miii organisat ion; it operates as a result of an Act of Parliament. It has been treated
somewhat shabbily by the Government. The intention of this amendment is to ensure that the
National Trust becomes such a member.
Secondly, rather than have the permanent head of the Department of Local Government on
the Heritage Council, that person is to be a person who represents the interests of local
government. We are also suggesting that other people not sit on that council, and that other
persons should be appointed as members in their place. We have added a new clause 21 A,
which is somewhat of a direct take from the Swan River trust legislation which was passed by
the Parliament a year or two ago. It is intended that where the Heritage Council is to deal
with a matter that touches on a particular municipality it have the authority to appoint an
extra member to the Heritage Council, who would be drawn from that municipality, but only
for the duration of that hearing.
The amendments in respect of clause 33 widen the existing procedures for notification of
changes in status of heritage places. That section of the Bill spells out in some detail the
people who need to be notified, such as the Deparment of Land Administration, the Registrar
of Tidles, and the Registrar of Deeds. We are also suggesting that, given the importance of
mining tenements from one part of the State to another, another public officer, who would get
that sort of advice, would be the Director.General of Mines. Clause 53 has in effect been
rewritteni. l am assured that it does not alter the substance of our clause; it is merely a tidying
up exercise to present it in a better light.
The CHAJIRMAN: The question is that the amendments listed on supplementary Notice
Paper No 19A be agreed to.
Amendments put and passed.
Clauses, as amended, put and passed.
Hon J.M. BERINSON: lust as a matter of formality, unless there is an amendment for every
clause, there would appear to be a need for a motion to adopt the clauses not approved as
amended. We have only approved the clauses as amended, and there are other unamended
clauses.
The CHAIRMAN: I take the point 'of the Leader of the House. The question is that the
clauses not amended be agreed to.
Clauses not amended put and passed.
Title put and passed.
Dill reported, with amendments.

ADJOURNMENT OF THE HOUSE - ORDINARY
HON J.M. B ERINSON (North Metropolitan - Leader of the House) [12.51 pm]: I move -

That the House do now adjourn.
Adjournment Debate - Paper Pulp Industry - Liberal Parry Green Paper - Commendation

HON BARRY HOUSE (South West) [12.52 pm]: I apologise for raising this matter at
this late hour, but I shall not be here when the House adjourns tomorrow night. I draw the
attention of the House to the special step forward which has taken place with the paper pulp
industry. This is another positive contribution by the Liberal Party, in addition to the heritage
Bill which has just been discussed. While the State Government has been sitting on its hands
doing nothing on this issue, the Liberal Party has taken the initiative; it has thoroughly
researched this topic and produced the Green Paper which was released publicly on Monday
by the shadow Minister for Department of Conservation and Land Management, Mr Kevin
Minson, the member for Greenough, and it was well received throughout the State.
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Since the well publicised Wesley Vale experience earlier this year the State Government has
been impotent on this issue. The only statements we have heard have come from Mr
Dowding and Mr Grill who have spoken about pulp mills at Kemerton when they have
desperately needed an issue to divert attention from the Govenunent's business deals. There
is no doubt that the nation desperately needs value-added industries in the mining, forest
products and agricultural sectors, and there is no better evidence of that than today's release
of the balance of payments figures showing a deficit of $1.78 billion for the last month.
Some people have even had the hide to promote that as good news.
Hon Sam Piantadosi: It was $1.77 billion.
Hon BARRY HOUSE: According to the Daily News, it was $1.78 billion. I took the highest
figure.
Hon P.G. Pendal: Too high!
Hon BARRY HOUSE: Thbe key recommendations which flowed from the discussion paper
are that Western Australia should have at least two pulp mills, but one based on straw. All
mills should include maximum recycling. The potential of an Ord area industry based on
kenaf or some other suitable cane should be studied. A detailed analysis should be made of
all associated aspects, including potential sites, processes and markets, base line studies on
marine ecology and atmospheric emissions, wind and current movements, the basis for
Federal/State agreements, and the potential for value-added industries. The project's
environmental suitability should have majority comimunity support. Most pleasing of all
about the Green Paper is the Australian Conservation Foundation's reaction today and its
praise for the Green Paper. [ quote from a media release issued today by the ACF, which
says -

The Australian Conservation Foundation today praised the Liberal Party green paper
on the paper pulp industry in WA.
ACF Campaign Officer, Mr Neil Blake, said "ibis is a weUl put together document
which looks at the vexed question of pulp and paper mills in WA in a refreshingly
open fashion."

He goes on to say -

"The Liberals have clearly stolen the march on the WA Labour government on this
issue. Their green paper exposes the government's obsession with establishing a
large scale environmentally hazardous traft chlorine mill for what it is - outdated and
out of step with community wishes to recycle and incorporate waste paper in a pulp
mill," said Mr Blake.
"In fact, the Liberal's document also puts the Federal Government's draft guidelines
on pulp mills to shame, as the Commonwealth report deals only with kraft pulping
and chlorine bleaching, without examining alternatives."

His last paragraph reads -
"It is pleasing to at last see a more progressive approach to the future of the pulp and
paper industry in WA. I hope it may make both Federal and State Governments
realise that there are credible alternatives that warrant serious consideration, not mere
lip service," Mr Blake concluded.

It is refreshing to see that the ACF has been prepared to view the Green Paper objectively and
to issue praise where it is warranted. I commend the foundation for taking such a responsible
stance on the issue. I recommend that the Government should get its act together on this
issue very quickly. It has large resources; a vast army of advisers, research assistants, media
officers and so on. The Liberal Party put this Green Paper together with an absolute
minimum of resources and came up with an excellent document which has been well received
by everybody.
Ron P.G. Pendal: We did it on the smell of a non-oily rag, you might say.
Hon BARRY H4OUSE: it has shown the Government up very badly and it has shown the
Liberal Party as a very positive alternative which is capable of forward planning and
meaningful public debate, not the charade we see so often from the Government. I
congratulate Kevin Minson, the shadow Minister for Conservation and Land Management,
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for his initiative and forward thinking. I comnmend the Green Paper to this Parliament and the
people of Western Australia.
Question put and passed.

House adjourned at 12.57 am (Thursday)
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QUESTIONS ON NOTICE

TRANSPORT - TRUCKSAPE PROGRAM
Government Involvemen;

568. Hon GEORGE CASH to the Minister for Racing and Gaming representing the
Minister for Transport:

(1) What involvement has the Government bad in the Tmucksafe program which
was recently launched by the Livestock Transporters Association and which is
aimed at improving road safety?

(2) Does the Government support the initiatives proposed by the industry in its
Trucksafe program?

(3) If not, why not?

Hon GRAHAM EDWARDS replied:

The Minister for Transport has provided the following reply -

The Tmucksafe program is a nine point, tmuck oriented, road safety
program to improve road safety particularly within the livestock
transportation industry.

Trucksafe includes -

Gearing or road speed limiting of trucks to a maximum speed
of 110 kmh;

enhanced driver training programs;

an industry code of safety practice;

encouraging increased Government investment in roads
focusing on safety;

wider use of speed zoning on roads;

optional tachographs in place of log books;

a joint industry Government safety publicity campaign;

increased and targeted enforcement of traffic regulations in
cooperation with industry including. increased penalties for
major infringements;
progressive monitoring of the program by the Livestock
Transporters Association.

The association has to be commended on its initiatives in this regard
and I had a meeting with representatives earlier this month.

Enforcement and infringement penalties are being considered
nationally in an effort to develop uniform regulations.

KIVMERLEY REGIONAL PLAN - KIBERLEY SI-IRE COUNCIOLS
Draft Plan - Implementation Discussions

701. Hon P.H. LQCKYER to the Leader of the House representing the Minister for
Planning:

(1) Is the Minister aware that an undertaking was given to the four Kimberley
shire councils that a draft plan of the Kimberley regional plan would be
discussed with die shires before its implementation?

(2) Has this been carried out?

(3) If not, why not?

Hon J.M. BERJNSON replied:

The Minister for Planning has provided the following reply -
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Yes. The Kimberley shire councils have been closely involved in the
preparation of the draft Kirnberley region planning study which is to
be released for public comment shortly. This will allow the councils
further opportunity for input to the pian prior to final considerations by
Government.

QUESTIONS WITHOUT NOTICE

TOBACCO ADVERTISING - BANNING LEGISLATION
Australian Health Promotion Foundation - Establishment

348. Hon GEORGE CASH to the Leader of the House:

Can he advise when the previously heralded legislation on the proposal to ban
tobacco advertising in Western Australia and to establish the Western
Australian Health Promotion Foundation will be introduced into this House?

Hon J.M. BERINSON replied:

I cannot say when that legislation might be introduced. into this House but I
am aware that the Minister for Health is hopeful of introducing it into the
Assembly early next week. What follows from that, of course, is in the hands
of the legislative program. But if the Minister's timetable can be met, the
provisions of that measure would be known to us all by then.

PARLIAMENT - PROROGATION
Premier's Yearly Iiention

349. Hon GEORGE CASH to the Leader of the House:

(1) Is he aware of an answer given in another place in respect of the prorogation
of Parliament wherein the Premier indicated that he intended to prorogue
Parliament each year'? I assume that means each calendar year?

(2) If the answer is yes, will the Leader of the House reconmnend to the Prem-ier
that Parliament not be prorogued this year, and that in due course when the
Parliament is to be prorogued adequate notice be given to the Select and
Standing Comnmittees of the House so that they are able to order their business
accordingly?

Hon J.M. BERINSON replied:

(1)-(2)
Unless I am mistaken, a question on notice is to the same effect. I think it is
directed to me, but I have not had the opportunity of addressing it.

Hon George Cash: I do' not think that question is from me.

Hon J.M. BER.INSQN: I am sure it is. In any event, I would like to check on some of
the matters involved, and since I am as sure as I can be that there is a question
on notice, I will respond in that way.

The PRESIDENT: Order! The member cannot ask the same question as the one on
notice.

RAFFLE - AUSTRALIAN LABOR PARTY
Office of Racing and Gaming - Permit Issue

350. Hon N.E. MOORE to the Minister for Racing and Gaining:

I refer the Minister to my question relating to a raffle conducted by the ALP.
Can the Minister now advise whether a permit was issued by the Office of
Racing and Gaming for that raffle to be conducted?

Hon GRAHAM EDWARDS replied:

From what I can ascertain, the raffle in question is an Eastern States raffle and
no permit has been issued by the Office of Racing and Gaming in this State.
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RAFFLES - PERMITS
Ticket Selling - Organisers' Requirements

351. Hon N.F. MOORE to the Minister for Racing and Gaming:

Is the Minister aware that it is necessary, if tickets are to be sold in Western
Australia for any raffle, for the organisation conducting the raffle to obtain a
permit?

Hon GRAHAM EDWARDS replied:

The member is asking me to answer a hypothetical question. I am not aware
of any such raffle having been conducted in this State.

Hon N.F. Moore: I can assure the Minister that they have.

Hon GRAH-AMv EDWARDS: I do not have any personal knowledge of it. If the
member has any such information he should pursue that matter through the
appropriate avenues.

QUESTIONS ON NOTICE - UNANSWERED
Prompt Answers Request

352. Hon W.N. STRETCH to the Leader of the House:

My question relates to questions on notice. The Leader of the House will
recall that a few weeks ago, in response to a Dorothy Dix question from a
Government backbencher, he proudly announced that all questions had been
answered.

Hon J.M. Berinson: Except the postponed ones.

Hon W.N. STRETCH: At that stage the Leader of the House did not recognise those.

Hon J.M. Herinson: It is a new system.

Hon W.N. STRETCH: I draw the Leader of the House's attention to the fact that we
now have 54 questions on the Notice Paper unanswered - two of which are of
same personal importance to me. I need this information urgently. Will he
check the list to see whether there is any way to expedite the answers as some
of them are almost two weeks old?

Hon J.M. BERINSON replied:

I am happy to do that. I can say that intensive efforts are made to keep
answers up to date but I need hardly remind members that there has been a
huge flow of these questions and considerable pressure in the Parliament at the
same time. Nonetheless I assure the member that we are interested in
continuing to provide prompt responses. I will take that up. If there are any
questions of particular concern, I would be happy to draw attention to these if
the member would let me know what they are.

The PRESIDENT: Order! I remind Hon George Cash that his question was asked
previously. Notice was given yesterday by him.

Hon J.M. BERINSON: Accusing me of having a bad memory!

Hon George Cash: Mr President, I have noted your comments. I will admonish
myself in due course.

AMf1h-9
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